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THE THEORY OF A CASE AND ITS IMPORT- 
ANCE. 

Some of the younger element of the bar 
and among our subscribers have requested 
occasional discourses upon practical themes, 
relative to the subject of advocacy. Our 
more experienced readers, we are sure, will 
most cheerfully indulge this request, and 
possibly may even find something of benefit 
in the discussion of such themes. We shall 
endeavor at this time to give a clear state- 
ment of what is meant by the theory ofa 
case and its importance. 

A theory of a case is that particular line of 
reasoning, of either party toa suit, which 
aims to bring together certain facts of the 
case, in a certain order or logical sequence, 
and interrelate them in such a manner as to 
produce in the mind one definite result or 
conclusion, which the advocate believes en- 
titles him to the judgment or decree of the 
court, under the application to such result 
or conclusion of certain well known principles 
of flaw. This definition is a composite 
result of the writer’s careful compari- 
son of the views of many eminent author- 
ities, none of which seemed to him to 
state with sufficient accuracy the exact: ex- 
tent and limitation of this term in its relation 
to the trial of a case. Of course, the 
general idea conveyed by the word theory, 
is the important thought in the definition, 
and must be carefully understood. De- 
Quincey says: ‘‘A theory takes a multitude 
of facts, all disjointed, or, at most, suspected 
of some interdependency ; these it takes and 
places under «strict laws of relation to each 
other.’’ The theory thus constructed lies at 
the foundation of the advocate’s case. His 
pleading outlines his theory; his evidence 
fills it in and gives it shape; and the prin- 
ciples of law which he citesshould support the 
result which his theory has produced. ‘‘The 
same case,’’ says Mr. Elliott, ‘‘may be 
gained on a sound theory that would be lost 
ona bad one. One advocate may take the 
same facts and secure a verdict, while an- 
other will be unable to frame a theory that 
can be successfully maintained. A case is 








given by Mr. Bishop in which goods were 
brought into this country in violation of our 
revenue laws; they passed the custom house 
officers under a permit genuine in form and 
signature, but procured by bribery. Coun- 
sel to whom the revenue officer first applied 
for advice searched the statutes, and, finding 
no provision applying to the particular case, 
advised that no prosecution could be main- 
tained. Another counsel took up the case 
and secured a verdict. His theory was that 
the case was the ordinary one of smuggling, 
and so he put it to trial. When the permit 
was offered it went in evidence, but was as- 
sailed and overthrown on the ground of 
fraud. The mistake of the counsel first con- 
sulted, was in framing the theory of the 
case.’’ Elliott’s Work of the Advocate, p. 76. 

The law insists that every case proceed 
upon some definite theory. Although under 
our modern codes, pleading has been made 
so simple a matter as almost to encourage 
negligence, nevertheless the courts draw the 
line at hap-hazard and speculative litigation. 
A party cannot make indefinite and uncertain 
allegations in his pleading and then enter a 
trial aimlessly, permitting the evidence to 
carry him where it will, and finally insist on 
one or the other of the different phases of his 
case which seem to him at that time most 
desirable. Moveover, while a failure to 
determine a theory at all, ora mistake in 
selecting a proper theory, is not necessarily 
fatal, it always injures a case. Sometimes a 
trial court will assist the young advocate, who 
comes into court without any definite theory 
as to his case to find one, by inquiring, upon 
objection of the other party to the introduc- 
tion of certain evidence, what the advocate is 
‘‘trying to prove by that witness’’ and then 
as to ‘‘what bearing that evidence will have 
upon the case.’’ In his answer to. these 
questions an attornéf who comes into court 
without a well constructed theory of his case, 
is forced to declare one on the spur of the 
moment or seriously affect his chances of a 
verdict. 

More important in some respects, probably, 
than the construction of a theory, is the de- 
termination of an accurate hypothesis on 
which to base the theory. Uberweg defines 
an hypothesis as ‘‘the preliminary admission 
of an uncertain premise which states what is 
held to be a cause in order to test it by con- 
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sequences.’’ The hypothesis, therefore, pre- 
cedes the theory, and upon a proper hypothe- 
sis depends the success of the theory. 
The first thing, therefore, which an advo- 
cate is to do, after having secured a full state- 
ment of the facts from his client, is to fix 
upon a proper hypothesis. Revolving in his 
mind the various explanations suggested to 
his mind of the occurrence related to him by 
his client, the advocate should finally deter- 
mine on the one which fits in most accurately 
with all the facts in the case and on that 
hypothesis or explanation construct his 
theory, weaving into the fabric all the evidence 
which goes to sustain the hypothesis thus 
selected, and ignoring or discarding for his 
own purpose, at least, all facts in the case 
which would seem to support a different hy- 
pothesis. 
dence the adversary will undoubtedly find 
convenient uses in establishing an alibi or 
other parts of his defense. 








“NOTES OF IMPORTANT DECISIONS. 


NEGLIGENCE—ACTION BY CHILD FOR DAM- 
AGES SUSTAINED WHILE EN VENTRE SA MERE.— 
Can a suit be maintained by a child for the 
wrongful death of its father after recovery has 
been had by its mother before the birth of the 
child, and without the making of the child a party 
or disclosing the fact of its probable birth? This 
question was before the Supreme Court of Cali- 
fornia in the case of Daubert v. Western Meat 
Co., the decision in department being reported in 
69 Pac. Rep. 297, and in banc in 73 Pac. Rep. 244. 
The majority of the court held that under section 
877, Code Civ. Proc., there can be but one re- 
covery either by the heirs or the personal repre- 
sentatives, and that upon the rendering of ajudg- 
ment in favor of the widow the right thus given 
by the statute is exhausted. The court remarks, 
further, that whether the same rule would apply 
in a case where another heir was in being or 
where the existence of an unborn child was 
known to the defendant at the time of the 
previous trial are questions which are not in- 
tended to be here decided. All that the majority 
opinion purports to decide is that where a child 
is unborn, and its existence is unknown to the 
defendant at the time of the recovery by the 
widow, an action cannot be maintained for the 
child after its birth, notwithstanding the pro- 
visions of section 29 of the Civil Code to the effect 
that an unborn child is deemed to be in existence 
so far as necessary for its interest in the event of 
its subsequent birth. 

The provision of section 291 of the Civil Code are 
as follows: ‘‘A child conceived but not yet born, 
is to be deemed an existing person so far as may 


For these latter phases of the evi- | 





be necessary for its interests in the event of its 
subsequent birth.”’ Chief Justice Beatty, in his 
dissenting opinion,asks in regard to this provision 
of the code: ‘*Why does not this plain declara- 
tion of the statute place a posthumous child 
upon the same footing with a living child with 
respect to an action under section 377 of the Code 
of Civil Procedure? If it would ever be necessary 
for the interests of a living child to prosecutea 
separate action after a recovery by its mother, 
how can it be less the interest of a posthumous 
child to prosecute the action? Is it again denied 
that a posthumous child is heir to its father? 
Has it less interest in the amount recoverable as 
compensation for the loss of family support? Is 
it better able than a living child to intervene in 
the first action? Is there some ground of estop- 
pel against it that could not be urged against the 
suit of the living child? Is he participant of his 
mother’s fraud in concealing his existence? 
These and similar questions affecting the decision 
of the second point have been asked. Not one of 
them has been answered. The point is decided, 
but the reasons are withheld.” 

In Texas, itis held that a previous unsuccessful 
attempt by a father to recover damages for the 
death of his wife did not bar a subsequent action 
by his children for the same damage, where they 
were not made parties. G. H. & 8. A. Ry. Co. v. 
Kutac, 72 Tex. 643,11 S. W. Rep. 127; Nelson v. G. 
H. & S. A. Ry. Co., 78 Tex. 621, 22 Am. St. Rep. 
81. In Kentucky a contrary rule is laid down. 
L. & N. Ry. Co. v. Sanders, 86 Ky. 260. Speaking 
on this point Chief Justice Beatty said: ‘‘If an 
action is brought by some of the heirs without 
joining the others, that is not the action which 
the statute provides for, and it would be dimissed 
upon demurrer or plea, unless the proper parties 
were brought in. But if the defendant failed to 
make the objection in either mode that there was 
a nonjoinder of necessary parties plaintiff, and 
suffered arecovery by a part of those entitled to 
sue, he could not resist a recovery in a subse- 
quent action by the other heirs of their share of 
the damages,'unless he could show that the plaint- 
iffs in the second action were estopped by some 
fraud or laches on their part. In this case the 
present plaintiff cannot possibly have been guilty 
of fraud or laches in connection with the former 
suit, for she was not born when the judgment 
was given, and, if there was any fault, it was the 
fault of the defendant in failing to make the issue 
and exact the proof that the mother was the sole 
heir. 

Avery clear and, to many minds conclusive 
answer to the contention stated in the foregoing 
paragraph, is that of Henshaw J., in his separate 
opinion, concurring with the result reached by 
the majority. Hesaid: ‘Our law contemplates 
that an action for a recovery in a case such as this 
may be brought either by the personal representa- 
tive or by all the heirs. In the nature of things, 
where a pleading expresses the fact that the 
action isso brought by and on behalf of all the 





YiIM 








XUM 


Vou. 57 


/ 


CENTRAL LAW JOURNAL. 468 - 








heirs, it is not expected that the defendant can or 
will controvert such an allegation, except upon 
the rare chance that he may happen to know of 
some one heir unmentioned and omitted. Other- 
wise he is entitled to rest without denial upon the 
allegation of the complaint, secure in his right to 
be subjected to the harassment of but one action, 
and,should recovery be had against him, to go 
free from further vexation and from being 
mulcted a second time by payment of the amount 
of this judgment. Therefore, to my mind, it 
matters not whether the omitted heir be an 
unborn child or be a living person. In the case 
where the defendant has suffered and paid judg- 
ment, he may plead that judgment in bar to any 
future action, because the judgment itselfcould 
not have been given against him excepting upon 
the implied finding, necessarily made by the 
court in rendering judgment, that the action had 
been prosecuted by and on behalf of all the heirs. 
To this the answer may well be made that, in the 
case of an unborn or a minor child, a fraud will 
have been perpetrated uponit: and this is true, 
but the redress for this fraud does not lie in an 
action against the innocent party defendant who 
has once paid a judgment for his tort, but it lies 
against the fraudulent plaintiffs, and the omitted 
heir must seek his redress and recovery against 
them. In this case the child’s right lies in an 
action against her mother for her fraud in omit- 
ting her as an heir in the action which she 
brought against defendant. 








RATIFICATION IN THE LAW OF 
AGENCY. 


General Introduction. — The foundation 
principle of our system of jurisprudence is 
justice. Its desired end is the administra- 
tion of justice. As society develops and 
new relations and changed conditions come 
into existence, the law must, if the de- 
mands of justice are to be met, be a pro- 
gressive science. Such it in truth claims to 
be. In no branch or division of the law is 
this development more apparent than in the 
law of agency. The Romans, who gave to 
the world its system of jurisprudence, and 
who developed other branches of law toa 
great extent, recognized the principles of 
agency in only afew cases; and in no in- 
stance did they recognize the modern doc- 
trine of ratification. ‘‘This very limited use 
of agency constitutes a most important dif- 
ference between Roman and modern law.’”! 
During the middle ages the theory of free 
agency was worked out, this with the aboli- 
tion of slavery, an institution which largely 

1 Sohm’s Institutes of Roman Law. 





took the place of agency in Roman life, 
served as the basis and impetus of the mod- 
ern system of agency. 

Meaning of the Term. — An agent is one 
who represents another, called a principal, im 
dealings with third persons. He usually 
receives his authority by appointment from: 
his principal. In this case the relationship- 
of principal and agent rests upon an agree-- 
ment. Where an agent thus authorized 
represents his principal in transactions with 
third persons the principal is bound in like 
manner as if he had acted for himself. One 
person may, however, assume to act in behalf 
of another where no previous relationship of 
principal and agent existed. Under these con- 
ditions the act is clearly not binding on the 
person in whose behalf it is assumed to be 
done, unless he chooses to make it such. If 
when the unauthorized act comes to his 
knowledge he elects to sanction or confirm it 
and expressly or impliedly adopts it as his 
own, he thereby creates the person, who has 
assumed to act, his agent. In this case the 
relationship of principal and agent rests upon 
ratification. 

Definition. — ‘‘Ratification is the adoption 
of an act or contract entered into in behalf of 
the one adopting it by one who had no pre- 
vious authority to represent the one so rati- 
fying in the doing of the act or the making of 
the contract.’’? 

Essential Elements and Conditions of Rati- 
Jjication.—To constitute a valid ratification 
certain essential elements and necessary con- 
ditions must be fulfilled. For convenience 
these essential elements and conditions may 


be divided into three classes: 1. Those 
having reference to the act. 2. Those hay- 
ing reference to the principal. 3. Those 


having reference to the assent. 

With Reference to the Act. — The act must 
be one which the principal could lawfully do 
himself or authorize to be done in his behalf, 
both at the time of performance® and at the 
time of ratification. Furthermore since rat- 
ification is a question that can arise solely in 
connection with the law of agency the un- 
authorized act must have been done in behalf 


2 Huffcut on Agency, sec. 30. 

3 Davis v. Lane, 10 N. H. 156; Zottman vy. The City 
and County of San Francisco, 20 Cal. 96, 

4 McCracken y. The City of San Francisco, 16 Cal. 
591; Marsh v. Fulton Connty, 10 Wall. 676. 
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of a principal, or in other words, the person 
acting must have assumed to act as an 
agent.© From these propositions the fol- 
lowing excellent statement of the general rule 
may be deduced: ‘‘That one may ratify the 
previous authorized doing of another in his 
behalf of any act which he might then and 
could still lawfully do himself and which he 
might then and could still lawfully delegate 
to such other to be done.’’® 

Torts.—The principal may authorize an act 
resulting in tort, accordingly he may ratify 
an act resulting in tort ;’ and the ratification, 
when once made with knowledge of all the 
material facts, carries with it the burdens 
and benefits of the act as if founded on con- 
tract. But it must be kept constantly in 
mind that in order to constitute one a wrong- 
doer by ratification the act must have been 
done in his interest or been intended to fur- 
ther some purpose of his own.? 

Void, Illegal and Voidahle Acts.—An act 
which could not have been lawfully done or 
authorized by the principal cannot be subse- 
quently ratified by him. Hence it follows 
that void and illegal acts cannot be ratified.!° 
If, however, the act is only voidable it may 
be ratified.!1 The illegality may affect the 
act either when it was done, or when it was 
ratified. In either case the ratification is 
probably inoperative. }? 

Forgery.—If A forges the name of B to an 
instrument, can B ratify the forgery? This 
is a mooted question. The English author- 
ities hold that a forgery cannot be ratified, 
while the weight of American authority is the 
other way. On the one hand it is contended 
that in so far as the rights and liabilities of 
B are concerned, there is no valid reason 
why he may not ratify; and that ‘‘whatever 
one may authorize in the beginning, he may 
ratify in the end.’’!* In reply it is argued 


5 Hamlin v. Sears, 82 N. Y. 327; Western Pub. Co. 
vy. District Township of Rock, 84 Iowa, 101; Aldred 
v. Bray, 41 Mo, 484. 

6 Mechem on Agency, sec. 112; O’Conner vy. Arnold, 
53 Ind. 205. 

7 Dempsy v. Chambers, 154 Mass. 330; Tucker y. 
Jerris, 75 Me. 184. 

8 Rogers v. Kneeland, 10 Wend. 218. 

® Cooley’on Torts. 

10 Armitage 7. Widoe, 36 Mich. 124. 

11 Workman vy. Wright, 33 Ohio St. 495. 

12 Milford v. Water Co., 124 Pa. St. 610. 

138 Greenfield Bank vy. Crafts, 4 Allen, 447; Hefuer y. 
Vandolah, 62 Ill. 483; Cravens y. Gillilan, 63 Mo. 28. 





that one does not assume to act as agent 
when he forges the name of another ; that the 
act is a void act, and that the ratification of 
forgery is clearly against public policy; and 
apparently the only possible inducement for 
ratifying is to conceal a crime, and conse- 
quently there can be no ratification.!4 It 
must be admitted that logical consistency to 
fundamental principles is on the side of the 
authorities holding that forgery cannot be 
ratified. The authorities are agreed, how- 
ever, that the principal may so conduct him- 
self upon a discovery of the forgery as to 
estop himself from denying that he is bound 
thereby.1° And since forgery is a public 
offense, neither ratification. nor the applica- 
tion of the doctrine of estoppel can intervene 
to deprive the state of its right to punish the 
wrongdoer according to law.!® 

With Reference to the Principal. — In gen- 
eral it may be stated that the same considera- 
tions prevail in respect to the competency of 
a person to ratify an act as prevail in respect 
to his competency to lawfully do or author- 
ize it done. Persons under disability cannot 
conclusively ratify. A statement of the gen- 
eral rule in respect to competency to ratify, 
is practically a restatement of the rule in re- 
spect to the act to be ratified. The same 
cases will be found applicable to both. Or- 
dinarily, whoever was capable of entering in- 
to the contract, which another unauthorized 
has assumed to make in his behalf, and who 
has the present ability of entering into the 
contract, is capable of ratifying.!7 

The Principal Must be in Existence and As- 
certainable.—One fundamental requirement is 
that the principal must be in existence.}® 
Not only must the principal be in existence, 
but he must also be ascertainable at the time 
the act is performed. He need not neces- 
sarily be known to the agent, nor is it neces- 
sary that he be named; it is only necessary 
that he be capable of ascertainment and that 
there be such a reasonable designation of 
him as will make his ascertainment possible 


14 Henry v. Heed, 114 Ind. 275; Neglay v. Lindsay, 
67 Pa. St. 217. 

15 Rudd v. Matthews, 79 Ky. 479; Corser v. Paul, 
41 N. H. 24, 

16 M’Kenzie v. British Linen Co., L. R. 6 App. Cas. 
82. 

17 See cases cited in notes 3 and 4 supra, also Cook v. 
Tullis, 18 Wall. 332. 

18 Story on Agency; Lawson on Contracts, sec. 172. 
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and indicate that he is the person intended 
to be bound.?!® 

An Apparent Exception. — There is one 
seeming exception to the rule that the prin- 
cipal must be in existence at the time the act 
is performed, but in reality it is not an ex- 
ception. This apparent exception exists in 
respect to the corporation to be formed, but 
not yet in, existence. The embryo corpora- 
tion does not ratify the act of the agent who 
professes to act for it. The liability of the 
corporation when formed does not rest upon 
ratification ; it must either rest on a new con- 
tract or on an implied contract, either of 
which may be inferred from accepting bene- 
fits under the original contract.2° And 
while this comes very near the line of ratifica- 
tion it must be distinguished from it.?! As 
Huffcut so well expresses it: ‘‘it is one thing 
to intend to ratify and to proceed upon the 
assumption that there is a ratification, and 
another thing to intend to make a contract 
and proceed upon that assumption.’’?? 

Infants.—Probably the weight of American 
authority would sustain the proposition that 
an infant cannot ratify,?* the reason being 
that he has not the power of appointment in 
the first instance, the appointment of an agent 
by an infant being a void act which we have 
seen, cannot be ratified. There is, however, a 
considerable tendency in the American cases 
to hold that the appointment of an agent gen- 
erally is a voidable act; and that the appoint- 
ment by the infant is void only in cases of 
appointment by formal warrant of attorney. 4 
The broader rule which holds the appoint- 
ment of an agent by an infant a void act 
seems to be the correct one, both upon prin- 
ciple and from the standpoint of public pol- 
icy. To hold the act voidable would remove 
much of the protection the law has justly 
seen fit to place around infants. As it is 
stated in one of the leading cases, ‘‘the pro- 
tection of infancy is a substantial one, and 


19 Kelner v. Baxter, L. R. 2 C.P.174. 

20 McArthur vy. Times Printing Co., 48 Minn. 319. 

21 Bell’s Gap R. R. y. Christy, 79 Pa. St. 54; Rock- 
ford, etc., R. R. v. Sage, 65 11). 328. 

22 Huffeut on Agency, sec. 32. 

23 Fetraw v. Wiseman, 40 Ind. 148; Armitage v. 
Widoe, 36 Mich. 124; Philpot v. Bingham, 55 Ala. 435; 
Knox v. Flack, 22 Pa. St. 337; Bennett v. Davis, 6 
Cow. 393. 

24 Patterson v. Lippincott, 47 N. J. L. 457; Moley v. 
Brine, 120 Mass. 457; Ward y. Steamboat, 8 Mo. 358. 





is not to be put aside and overcome by in- 
direct methods.”’ 

Insanity.—By first determining the differ- 
ent aspects in which insanity may present it- 
self in any question of ratification, matters 
will be greatly facilitated. The following 
different cases may be clearly discriminated : 
1. The principal may be insane, both when 
the act is done and when it is ratified. 
2. He may have been sane or competent 
when it was done, and insane when it was 
ratified. 3. He may be insane when it was 
done and competent when it was rati- 
fied. In none of these cases can there be 
a binding ratification if we follow the funda- 
mental principles previously laid down—prin- 
ciples amply supported by the best author- 
ities. Such is the law in the first two cases.?5 
The third case, however, is a disputed ques- 
tion which could be intelligently discussed 
only by a long and critical examination of 
the effects of insanity in the law of agency 
and upon contracts. But, as previously 
stated, logical consistency to fundamental 
principles would compel the opinion that in 
this case also the ratification would not be 
binding. The writer believes that in cases 
where such ratifications have been held bind- 
ing, it has been upon principles of estop- 
pel and not upon principles of ratification. 
However, it is probably safe to state that the 
weight of authority would hold a ratification 
in the third case binding.? ® 

Corporations.—In respect to ratification by 
a corporation, of acts within the field of its 
authorized activity, much the same considera- 
tions obtain as regulate ratification by an in- 
dividual. Acts which the corporation might 
lawfully have done, or authorized to be done 
in its behalf,-may be either expressly or im- 
pliedly ratified by it.?27 But an ultra vires act 
cannot be ratified. It cannot be made bind- 
ing on the corporation for persons dealing 
with a corporation are affected with knowl- 
edge of its powers.?§® 

Partners.—Upon principle and also from 
the inherent. nature of a partnership the part- 
ners have the power to ratify what they could 


% Huffcut on Agency. 

26 Mechem on Agency. 

21 Smith v. Newburgh, 77 N. Y. 180; Lucas v. White 
Line Transfer Co., 70 Iowa, 541; Kelsey v. National 
Bank, 69 Pa. St. 426. 

28 Scott v. Middletown, etc., R. R. Co., 86 N. Y. 20; 
Sherman y. Fitch, 098 Mass.59. ~~ ow comm 
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lawfully do or authorize.?® A ratification 
may also be presumed from acquiescence 
after knowledge brought home to one partner, 
for the knowledge of one partner is largely 
presumed to be the knowledge of all.®° 

Agents.—An agent cannot ratify his own 
unauthorized conduct,*! nor can he ratify 
the conduct of an agent of equal power.*? 
Where, however, the unauthorized act 
is done in behalf of the principal and 
is within the general power of an authorized 
agent of the same principal, the authorized 
agent may ratify the unauthorized act.** 
But this ratification does not make the prin- 
cipal liable for the commission of the sub- 
agent.* 4 

With Reference to the Assent. — The most 
important element in ratification is the assent 
of the principal to the act done in his behalf. 
The agent, by assuming to act in another’s 
behalf, has assented ; the third person, by en- 
tering into a contract assumed to be made in 
behalf of another, has assented ; accordingly, 
the assent of the principal is all that is neces- 
sary to make a binding contract between him- 
self and the third person, unless in the mean- 
time the third person withdraw his assent, 
which right of withdrawal will be subsequent- 
ly discussed. 

Two Phases of the Question.—In discussing 
the “question of assent two very different 
phases of the question present themselves for 
our consideration: 1. Did the relationship of 
principal and agent exist previous to the act. 
2. Was the agent a mere volunteer. In the 
first case the agent in assuming to act for his 
principal has merely exceeded his authority. 
Silence alone in this case may be sufficient 
evidence of ratification,*® if the principal has 
been informed of the transaction. And in 
some cases silence under such circumstances 
may amount to conclusive evidence of ratifi- 
cation,?* as where there is a duty on the 
principal to speak in order not to mislead the 


29 Forbes v. Hagman, 75 Va. 168. 

30 Chouteau v. Godding, 39 Mo. 229. 

31 Hotchin v. Kent, 8 Mich. 526; Trudo vy, Anderson, 
10 Mich. 367. 

82 Penn v. Evans, 28 La. Ann. 576. 

33 Cairo & St. Louis R. R. Co. vy. Mahoney, 82 Ill. 73; 
Whitehead v. Wells, 29 Ark. 99. 

% Homan y. Brooklyn Ins. Co., 7 Mo. App. 22. 

% Kent v. Quicksilver Mining Co., 78 N. Y. 159; 
Mobile, etc., R. R. v. Jay, 65 Ala. 167. 

36 Jones v. Atkinson, 68 Ala. 167; Alexander v. 
Jones, 64 Iowa, 207. 





cation; but with other circumstances it 
would become evidence of some weight.?7 
Clearly then the question is one of sufficiency 
and not kind of evidence, silence having 
more evidencial force in one set of circum- 
stances than in the other. 

The Assent Must be in Toto.—The assent 
of the principal must be in toto and uncon- 
ditional. He cannot ratify the act in so far 
as it is beneficial to him and disaffim it in so 
far as it is detrimental. There must be either 
a ratification or a disaffirmance of the entire 
transaction.** The principle is fundamental 
and axiomatic that a man cannot take the 
benefits of a contract without bearing its 
burdens, ?® 

Knowledge of Material Facts.—The assent 
of the principal must be given with a knowl- 
edge of all the material facts and circum- 
stances in the case, free from fraud or mis- 
take,*° or the assent must be given with an 
intention to assume the risk with a knowledge 
of his ignorance of the surrounding facts and 
circumstances.‘! Unless the ratification is 
made under these circumstances the principal 
ratifying will be absolved from liability under 
the ratification.4? It is not necessary, how- 
ever, that he should also be informed of the 
legal effect of the facts. If he knows the 
facts it is enough. Finally, knowledge of 
material facts may be inferred from circum- 
stances,** and there is .a stronger presump- 
tion of knowledge of these facts in the case 
where the agent has merely exceeded his 
authority than in the case where the act was 
performed by a stranger,—a presumption 
growing out of the doctrine of agency, that 
the knowledge of the agent is the knowledge 
of the principal, since it is the duty of the 
agent to inform his principal of all facts con- 
nected with the agency.** 

Form of Ratification.—Except in the cases 
to be noted presently no particular form of 
ratification is necessary. The ratificatior 
may be oral or written; express or implied. 


87 Ward v. Williams, 26 Ill. 447; Philadelphia, ete., 
R. v. Cowel, 28 Pa. St. 329. 

88 Menkins v. Watson, 27 Mo. 163; Billings v. Mason 
80 Me. 496. 

39 Rudasil v. Falls, 92 N. Car. 222. 

40 Combs v. Scott, 12 Allen, 498; Clark v. Clark, 59 
Mo. App. 582. 

41 Kelly v. Newburyport, 141 Mass. 496. 

42 Adams Express Co. v. Trego, 35 Md. 47. 

43 Scott v. Middleton, etc., R. R. Co., 86 N. Y. 200. 

4 Hyatt v. Clark, 118 N. Y. 563. 
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third party to his injury. In the second case 
ordinarily there is no obligation on the part 
of the principal to speak, and mere silence 
would not be sufficient evidence of ratifi- 
Ordinarily the authority of an agent may be 
conferred without any formalities whatever. 
The same rule obtains in ratification. Unless 
the case is one in which the authority, if con- 
ferred in the first instance, must have been 
under seal or in writing, the ratification may 
be by parol.*® Ratification is largely a 
question of intent. Where there is such a 
manifestation of this intention on the part of 
the principal as to lead an ordinarily prudent 
man to act on the assumption that there has 
been a ratification the law presumes a rati- 
fication—according to the well known prin- 
ciple of law that a man is presumed to intend 
the natural and ordinary consequences of his 
conduct. 

Express Ratification.—As was previously 
stated, the ratification may be either express 
or implied.. Where the principal deliberately 
adopts or accepts the act or conduct of 
another there is an express ratification. This 
express ratification may be by language 
either written or spoken, and when written 
may be sealed or unsealed, for as will subse- 
quently appear the ratification must in cer- 
tain cases be in writing and in certain other 
cases must in addition be under seal. 

Implied Ratification.—In implied ratifica- 
tion, it is the conduct of the principal that is 
relied upon as constituting an acceptance. 
When the conduct is such as to cause a 
reasonably prudent man to act upon the 
assumption that the principal has ratified the 
unauthorized act there is deemed to be a rati- 
fication. This conduct may assume an almost 
endless variety of forms. The following 
examples will serve as illustrations. Accept- 
ing the benefits of the unauthorized acts with 
knowledge of all the material facts, bringing 
an action based on the agent’s act, suing the 
agent for money received and promising to 
pay the agent his commission have all been 
held to imply a ratification. Here again it 
may be well to notice the fact that while 
ordinarily ratification is not to be presumed 
from silence, silence connected with other in- 
ducing causes may lead to the presumption of 
a ratification ;. for it is the policy of the law 


4 Goss v. Stevens, 32 Minn. 472; Taylor v. Connor, 
41 Miss. 722. 





not to allow a party to sleep upon his rights. 
It now becomes evident that the chief dis- 
tinction between an express and an implied 
ratification is in the nature of the proof 
offered to establish the ratification. In ex- 
press ratification there is a strong presump- 
tion that the party ratifying knew all the 
material facts, or had learned all he cared to 
know.‘® In implied ratification this presump- 
tion is weak—it being manifest that the diffi- 
culty of establishing knowledge of material . 
facts increases or diminishes according as the 
ratification is by conduct or by language.*? 

Written and Sealed Ratification.— As 
previously stated an express ratification may 
be either oral or written, and when written, 
sealed or unsealed. Cases arise in which it 
is necessary that the agent’s authority when 
conferred by express agreement must be in 
writing and in some cases under seal. In 
such cases the ratification of the unauthorized 
act must be in writing or in addition under 
seal as the needs of the particular case re— 
quire. The general rule is that an act of 
ratification must be of the same nature as that 
which would be required for conferring the 
authority in the first instance. If sealed 
authority is indispensable, sealed ratification 
must be shown. If written authority is re- 
quired, written ratification must be shown. ‘® 
But the modern tendency is strongly in favor 
of doing away with the formality of the seal. 
It has been held that a sealed instrument 
executed by one partner in the firm name may 
be ratified by the other partners by parol.*® 
The Massachusetts courts go still further and 
hold that a parol ratification is sufficient even 
in cases where the unauthorized execution of 
the sealed instrument is in the name of an 
individual.5® And where an unnecessary 
seal is affixed it may be discarded.*? 

Statute of Frauds.—In some states it is 
provided that where the statute of frauds 
requires the contracts to be in writing and 
signed by the party to be bound, or his duly 
authorized agent, such authority to the agent 


46 Kelly v. Newburyport, 141 Mass. 496. 

47 Hyatt v. Clark, 118 N. Y. 563. 

48 Spofford v. Hobbs, 29 Me. 148; Despatch Line v. 
Bellamy Mfg. Co., 12 N. H. 205. 

49 Peine v. Weber, 47 Ill. 41; Gwinn v. Rooker, 24 
Mo. 290. 

50 McIntyre v. Park, 11 Gray, 102; Halbrook vy. 
Chamberlain, 116 Mass. 155. 

51 Bless v. Jenkins, 129 Mo. 647. 








468 


CENTRAL LAW JOURNAL. 


No. 24 








must be in writing also.®°? Upon principles 
where such a contract is executed by An un- 
authorized agent it can only be ratified by an 
instrument in writing.°? Michigan, on the 
contrary, holds a’parol ratification in such 
cases to be sufficient. * 

The Right of Third Party to Recede.— 
Under the subject of assent may also be dis- 
cussed the question: Has the third party a 
right to recede from the transaction before 

“ratification? This is a mooted question. In 
England it is held, with one important excep- 
tion,°® that the third party has not the right 
to recede.°® This view of the question has 
found some support on this side of the At- 
lantic ;57 but it is safe to affirm that in the 
United States the generally accepted doctrine 
is that the third party may recede from the 
contract at any time before there has been a 
ratification.°* The principle upon which the 
decisions rest is clearly a sound one, namely, 
that before ratification there is no mutuality, 
and if one party is free to be bound or not, 
the other party must also he free. The de- 
cision in Dodge v. Hopkins goes farther and 
holds that the unauthorized contract is a 
nullity, and that the ratification must be 
assented to by the third party. This is 
clearly erroneous. If such were true the act 
would be void, neither party being able to 
enforce it without the consent of the other, 
and could not be ratified.°® The true nature 
of the unauthorized contract is that of an 
offer to the principal which remains open 
until withdrawn and becomes a valid and 
subsisting contract upon his acceptance. 

Legal Effects of Ratification in General.— 
In the first place it may be laid down that 
when once the principal has, with a knowl- 
edge of all the material facts and circum- 
stances, adopted the act done in his behalf, 
he cannot afterwards withdraw his ratifica- 
tion.®® If, under such circumstance, the 


52 Stimson’s American Statute Law, vol. 1, sec. 5201. 

58 McDowell v. Simpson, 3 Watts, 129; Hawkins vy. 
McGroarty, 110 Mo. 545. 

544 Hammond v. Harmin, 21 Mich. 374. 

55 Walter v. James, L. R. 6 Ex, 124. 

56 Bolton Partners vy. Lambert, L. R. 41 Ch. D. 295. 

57 Andrews v. Aetna Life Ins. Co., 92 N. Y. 596. 

588 Dodge v. Hopkins, 14 Wis. 686; Townsend v. 
Corning, 28 Wend. 435; Wilkinson v. Heavenrich, 58 
Mich. 574. 

5°99 Harvard Law Review, 60; 5 Am. St. Rep. 109. 

© Brock y. Jones, 16 Tex. 261; Beall v. January, 62 
Mo. 434. 





principal adopts the act, even for a moment, 
he is bound by it. Ratification once made is 
irrevocable. Ratification is also equivalent 
to antecedent or previous authority.*! It 
extends to the whole of the act, it goes back 
to its inception and continues to its legiti- 
mate end. Furthermore, when the principal 
ratifies, with knowledge of all material facts, 
he stands responsible for the whole of the 
act to the full extent to which the agent 
assumed to act, whether the act be a cone 
tract or a tort — whether it results to his ad- 
vantage or detriment. °? 

Effect Between Principal and Agent. — 
Ratification having the same effect as pre- 
vious authority, it necessarily follows that if 
the principal has ratified the unauthorized 
act, the agent occupies the same relation to 
him as he would have occupied had he pos- 
sessed prior authority. The general rule 
is therefore that his responsibility is removed, 
being shifted to the principal.** But he 
must have acted toward the principal with 
the utmost good faith. If through any fraud 
or mistake he caused the principal to ratify, 
and the principal is thereby damaged, he is 
responsible to him for all damages he has 
suffered as a result of the fraudulent ratifica- 
tion.®° The ratification to relieve the agent 
must be an absolute ratification. And in 
many cases the evidence of ratification must 
be stronger to give rise to the presumption of 
ratification in favor of the agent than to give 
rise to the same presumption in favor of the 
third party.®® Nevertheless the assent of 
the principal in this connection may be in- 
ferred from conduct, and will be liberally 
construed in favor of a ratification. ®? 

Effect Between Principal and Third Party. 
—Here again the retroactive nature of ratifi- 
cation comes into operation and the principal 
and third party are in the same position they 
would have occupied had the act been au- 
thorized at the time it was performed.®*® The 
principal becomes immediately liable upon 
the contract, and liable for any fraud com- 

61 Ferris vy. Thaw, 72 Mo. 446; Francis vy. Kerker, 85 
Ill. 190. 

62 Cooley on Torts, 127; Wood vy. McCain, 7 Ala. 800. 

63 Gelatt v. Ridge, 117 Mo. 553. 

64 Woodward v. Suydam, 11 Ohio St. 360; Bray v. 
Gum, 53 Ga, 144. 

6 Bank of Owensboro vy. Western Bank, 13 Bush. 526 

6 Triggs vy. Jones, 46 Minn. 277. 


67 Szymanski v. Plassau, 96 Am. Dec. 382. 
68 Fleckner v. Bank of N. S., 8 Wheat. 338. 
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mitted by the agent in its formation or any 


tort connected with its performance.*® And: 


if it is merely an act and not a contract 
which is adopted, the principal becomes lia- 
ble for torts committed within the scope of 
the act.7° 

Effect Between Agent and Third Party.— 
Here, also, after ratification the relation is 
the same as if there had been previous author- 
itv—the liability to the third party being, 
as a general rule, shifted by ratification to 
the principal.7!_ But, should the third party 
be free to accept or reject the ratification, a 
right closely connected with his right to re- 
cede from the contract before ratification, and 
he chooses to reject, the agent would be 
liable on his warranty of authority. Where 
there is an innocent representation amount- 
ing to deceit, the third party has clearly suf- 
fered an injury; to remedy this the courts 
have invented the fiction of ‘‘warranty of 
authority’’ and allow an action for damages 
for the breach of this warranty.7?—the fic- 
tion being a plain exception to the rule that 
no action lies for an innocent misrepresenta- 
tion. : 

Difference in Effect of Ratification of a Con- 
tract and a Tort.—There is a plain difference 
in the effect of a ratification of a contract and 
the ratification of a tort in respect to rights 
and liabilities. In the contract the rights 
and liabilities are wholly and completely 
transferred, the agent is in a position identi- 
cal to the one he would have occupied had he 
been previously authorized. He can neither 
sue in his own name nor be rendered person- 
ally liable.7® When, however, a tort has 
been duly ratified, the ratification has not the 
same wide effect. It has the effect to pro- 
tect the agent from the principal for the con- 
duct ratified. On the other hand it does not 
remove his liability to the third party who 
has suffered a wrong at his hands. Since 
prior authority does not relieve an agent from 
liability for a tort, a fortiori subsequent rati- 
fication will not. It may be remarked, how- 
ever, that the agent may claim indemnity 
against the principal if sued for the tort in 


69 Lane v. Black, 21 W. Va. 617; Fairchild v. 
MeMahon, 139 N. Y. 290. 

70 Dempsey v. Chambers, 154 Mass. 330. 

71 Story on Agency, sec. 244. 

72 Kroeger y. Pitcairn, 101 Pa. St. 311. 

73 Ewell’s Evans on Agency. 





like cases where he could under prior author- 
ity. Inshort, when the principal ratifies a 
tort he assumes an additional, not a substi- 
tuted liability.7* 

Effect as Between Principal and Stranger.— 
When prior to the ratification, third persons, 
strangers to the transaction, have bona jide 
acquired such substantial rights that they 
would be prejudiced by the retroactive ef- 
fects of ratification, the ratification will not 
be allowed to overreach and defeat those 
rights.7° 

In Conclusion—Pleading.—The party de- 
siring to prove a ratification need not ex- 
pressly plead it.7® : 

Burden of Proof.—The burden of proving 
a ratification rests upon the party alleging 
%.** 

Consideration.—No new consideration. is 
necessary to support the ratification. 7 *® 

Question of Fact.—Ratification is a ques- 
tion of fact for the jury. Where there is 
evidence tending to show a ratification it 
should be submitted to the jury.’” 

ARTHUR GwIyy. 

University of Missouri. 

74 Ewell’s Evans on Agency. 

75 Pollock v. Cohen, 32 Ohio St. 514. 
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77 Cravens y. Gillilan, 63 Mo. 28; Reese v. Medlock, 
27 Tex. 120. 
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TRIAL AND PROCEDURE—RIGHT TO POLL 
JURY. 


SMITH v. PAUL. 





Supreme Court of North Carolina, September 22, 1903. 

A right of a party to poll the jury after rendition of 
its verdict exists in civil as well as criminal cases, 

Where a jury returned a verdict on the issues, 
which plaintiffs contended was complete, and sufli- 
cient to warrant a judgment in their favor, but the 
court directed the jury to retire and reconsider the 
verdict, instructing them, if they believed the evi- 
dence, how they should answer the several issues, 
whereupon the jury returned a verdict in favor of 
defendants, to which plaintiffs objected, and de- 
manded the right to poll the jury, which the court 
refused, such refusal was ground for a new trial. 


WALKER, J.: This is an action for the recovery 
of real property. In order to determine the con- 
flicting claims of the parties, the court prepared 
and submitted the issues set forth in the record. 
It is unnecessary that we should examine and 
pass upon the numerous exceptions of the 
plaintiffs, as we think that one of their exceptions 
was well taken, and the ruling of the court, to 
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The jury returned a verdict upon the issues, 
which the plaintiffs contended was complete, and 
sufficient to warrant a judgment in their favor; 
but the court thought otherwise, and having held 
that the judgment was contradictory and insensi- 
ble, directed the jury to retire and reconsider their 
verdict, instructing them at the same time how, if 
they believed the evidence, they should answer 
the several issues. The jury afterwards returned 
a verdict in favor of the defendants. ‘The 
plaintiffs objected to the court’s receiving this 
verdict, the objection was overruled, and the 
plaintiffs then requested that the jury be polled. 
The court refused to have the jury polled, and 
the plaintiffs excepted. This presents a new 
question for our decision. 

In State v. Young, 77 N. Car. 498, it was held 
that in a criminal case the defendant, ‘‘and of 
course the solicitor,’’ has a right to have the jury 
polled, whether an oral or a sealed verdict is ren- 
dered. State v. Toole, 106 N. Car. 736, 11S. E. 
Rep. 168; State v. Best, 111 N. Car. 638, 15 S. E. 
Rep. 930. In some of the states the courts have 
said that in civil cases neither party is entitled to 
poll the jury as a matter of right, but the court 
may, in the exercise of its discretion, permit ei- 
ther party to do so. We believe, though, that the 
weight of authority is the other way, and the 
right to poll the jury is the same in civil as in 
criminal cases. The reason for permitting the 
solicitor or the defendant to exercise this right in 
a ‘criminal case must certainly apply with equal 
force toa civil action. In State v. Young, supra, 
the court says: ‘“‘At this time (when the verdict 
is received) any juror can retract on the ground 
of conscientious scruples, mistake, fraud or other- 
wise, and his dissent would then be effectual. 
This right is surely one of the best safeguards for 
the protection of the accused, and, as an incident 
to jury trials, would seem to be a constitutional 
right, and its exercise is only a mode, more satis- 
factory to the prisoner, of ascertaining the fact 
that it is the verdict of the whole jury.’ If the 
right to a unanimous verdict is the reason, or one 
of the reasons, for allowing a party to poll the 
jury, in order to ascertain that such a verdict has 
been rendered, the same reason can be urged 
with as much force in a civil as in a criminal case 
in support of the right; for while the right to a 
unanimous verdict is expressly guaranteed by the 
constitution in criminal cases (article 1, § 13), it 
is by the clearest implication also guaranteed in 
all controversies respecting property; and, in- 
deed, the ‘“‘ancient mode of trial by jury”* has by 
the constitution (article 1, § 19) been preserved 
to the citizen at least in all courts of superior 
jurisdiction, without regard to the nature of the 
controversy. whether civil or criminal, and by 
that ancient mode a unanimous verdict was re- 
quired, and accordingly it has been held that in 
all civil suits the verdict must be unanimous. 
Owens v. Railroad, 123 N. Car. 183, 31S. E. Rep. 
383, 68 Am. St. Rep.« 821; Lowe v. Dorsett, 125 
N. Car. 301, 34'S. E. Rep. 442. There is no good 





reason, therefore, why the same right to poll the 
jury in order to ascertain whether all of the 
jurors have agree2 to a verdict should not be ac- 
corded in civil case3 in the same manner and to 
the same extent as in criminal prosecutions, and 
we think that it will be found upon examination 
of the decided cases that in most of the states 
either party may claim as a right to have the jury 
polled, and that a denial of this right is an error 
in the proceedings, provided the party asserting 
the right has not lost it by his own laches, or has 
not in some way waived it. It has been so held 
in the following cases: Fox v. Smith, 3 Cow. 23; 
Rigg v. Cook, 4 Gilm. 336, 46 Am. Dec. 462; 
Bishop v. Mugler, 33 Kan. 145, 5 Pac. Rep. 756; 
Jackson v. Hawks, 2 Wend. 619; Maduska v. 
Thomas, 6 Kan. 153. In James v. State, 55 Miss. 
57, 30 Am. Rep. 496, the court says: ‘“‘A verdict is 
the unanimous decision made by a jury and re- 
ported to the court. Examining the jury by the poll 
the only recognized means of ascertaining wheth- 
er they were unanimous in their decision, and the 
right to do this must exist. It is affirmed in 
criminal cases, and is equally applicable in civil 
cases. In no other way can the right of the par- 
ties to the concurrence of the twelve jurors be so 
effectually secured as by entitling them to have 
each juror to answer the question, ‘Is this your 
verdict?’ in the presence of the court, and parties 
and counsel. By this means any juror who had 
been induced in the jury room to yield assent to 
a verdict against his. conscientious convictions 
may have opportunity to declare his dissent from 
the verdict as announced. Parties should have 
the means to protect themselves against the con- 
sequences of undue influence of any sort, which, 
employed in the privacy of the jury room, may 
extort unwilling assent to a given result by some 
of the jury. Less evil is likely to result from up- 
holding the right to have the jury examined by 
the poll than from denying it.’ In Warner v. 
Railroad, 52 N. Y. 437, 11 Am. Rep. 724, it is said 
by the court: ‘‘Nor is there any doubt of the 
right of either party to poll the jury, on the ren- 
dition of a verdict by the foreman, at any time 
before it is recorded; and this although 
the verdict has been a sealed one, and the jury 
have separated before bringing it in, unless the 
right to poll has been expressly waived.” In 
Norvell vy. Deval, 50 Mo. 272, 11 Am. Rep. 413, 
the court says: ‘They (the jurors) must all be 
present in court when the verdict is rendered. 
This has always been the universal practice, and 
it would be dangerous to the rights of litigants to 
adopt any other rule. Either party has the right 
to poll the jury. It makes no difference whether 
the verdict is signed by all the jurors or only by 
the foreman. The parties have the right to know 
of each juror whether the verdict rendered is his, 
and this can only be done by polling the jury be- 
fore they are discharged. The verdict is not per- 
fect till it is delivered to the court by the jury in 
the presence of all of them.”’ In the case of 
Koon v. Insurance Co., 104 U. S. 106, 26 L. Ed. 
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which thie exception was taken, entitles them to 
a new trial. The other questions may not again 
be presented for decision. 
670, the right to poll the jury in a eivil case is 
fully recognized. It would appear, therefore, 
that, when unanimity is required, any party to be 
affected by the verdict can demand, as a matter of 
right, to have the jury polled; and it is not to be 
regarded merely as a privilege, which may be 
granted or withheld at the discretion of the trial 
court. As itis necessary that the jurors should 
all concur in the verdict, both in civil and 
criminal] cases, it follows as a matter of course that 
the right to poll the jury is commou to both of 
them. In State v. Young, supra, tpis court cites 
with approval the case of Jackson v. Dale (it 
shouldbe Fox v. Smith), 3 Cow. 23, in which it is 
held that the right to poll the jury extends to 
civil cases. The requirement that the verdict of 
the jury must be unanimous would be of little 
avail to a party if he hasno means of ascertaining 
whether this unanimity exists independent of the 
will or discretion of the court. If it is his right to 
have a unanimous verdict, it must be his right in 
some way to establish the fact that it is not unan- 
imous. A 

The jury, it seems, in this case completely re- 
versed their verdict, and it may be that the 
plaintiffs, if they had been allowed to avail them- 
selves of the right to poll the jury, could have 
disclosed the fact that the jurors had not all 
agreed to the verdict. If so, they have lost an 
important advantage in the litigation, to which 
they were clearly entitled. They had not waived 
their right to poll the jury, but, on the contrary, 
strenuously insisted upon it. The court com- 
mitted an error in refusing to permit the jury to 
be polled, and for this error there must be a new 
trial. 


Nore.—Right of Either Party to an Action at Law 
to Poll the Jury.—Polling the jury is one of the an- 
cient landmarks of legal procedure. But unlike some 
of the practices of our ancient brethen of the bar, it is 
not an obsolete practice nor one in which the original 
reasons supporting and originating the practice are 
not equally as applicable to-day as they were a hun- 
dred years ago. Indeed, as one court has expressed 
it, ‘‘the modern relaxation of the rules as to what ir- 
regularities of the jury will vitiate a verdict makes it 
more important to preserve the only allowable means 
of ascertaining if the verdict as announced is the un- 
animous decision of the jury.” James v. State, 55 
Miss. 57. 

The rule at common law was that “‘when a verdict 
is returned any juror may, in open court, declare his 
dissent before the verdict is recorded, and either of 
the parties may require the poll of the jury.” Bell 
J., in Nichols v. Suncock Mfg. Co., 24 N. H. 487, citing 
3 Blackstone Comm. 377. 

It is well known that there has been a tendency in 
some jurisdictions to overrule entirely, or modify in 
some important particulars, the old common-law 
rule. The decisions may be divided into three 
groups. First, those that hold that in all cases poll- 
ing the jury is a matter of right which either party to 
an action may demand. Second, those that hold that 





in all cases it is a matter not of right but wholly 
within the discretion of the trial court. Third, those 
that hold that it is a matter of right in criminal cases 
and a matter of discretion in civil cases. The Ency- 
cloypedia of Pleading and Practice, in commenting 
on this disagreement of the authorities, seems to ac- 
cept the third group as stating the correct rule. It 
says: ‘The weight of authority is probably to the ef- 
fect that in civil causes the court may, or may not, as 
it deems to be necessary or desirable, permit the jury 
to be polled on request'of either party while in crim- 
inal cases the defendant may demand a poll as mat- 
ter of right, if the demand or request therefor is made 
in due time.” We cannot agree with this statement 
of the author, unless he means by the weight of 
authority merely the numerical plurality of the cases 
supporting the respective groups, irrespective of the 
strength of the arguments offered or the respectability 
of the courts. The opinion of the writer is that either 
of the first two groups sustain a more logical and rea- 
sonable position than the third group. There can, by 
no argument be established any appreciable distine- 
tion between civil and criminal cases as to the right to 
poll the jury. In matters of evidence and proof,of course 
there is a broad distinction, since in one case there 
is the presumption of innocence to be overcome which 
is not encountered in the other. But after verdict in 
either a civil or criminal case the subsequent proceed- 
ings are identical in their nature and there is no good 
reason why any greater preference should be shown 
to either the plaintiff or defendant in the one case than 
in the other. Polling the jury is simply a matter of 
procedure to correct any possible wrongdoing or un- 
due influence exerted in the jury room to reach a ver- 
dict and is as important in one case as the other, !f it 
is important in either. 


Authorities holding that polling the jury is a mat- 
ter of discretion in all cases may be mentioned as 
follows: Commonwealth vy. Costley, 118 Mass. 1; State 
v. Hoyt, 47 Conn. 518; State v. Wise (S. Car.), 7 
Rich. L. 412. In the case of Commonwealth v. Roby 
(Mass.), 12 Pick. 496, where the rule was first an- 
nounced in a criminal case, Chief Justice Shaw de- 
cides the point, not on a question of the right to such 
poll at common law, but upon the fact that the pre- 
vailing practice in Massachusetts had been to omit 
entirely that form of procedure. He says: ‘‘What- 
ever may have been the practice in England or in 
other states, we are satisfied that under neither the 
colonial, provincial nor constitutional government of 
Massachusetts, has the practice ever been adopted. 
It is a matter of judicial history that in adopting the 
practice of jury trials at common law, the practice 
was in many respects simplified and changed and 
adapted to the more simple habits of the people. 
These modifications have been sanctioned by the high- 
est authority. The constitution, in providing for the 
continuance of pre-existing laws, confines them to 
those which have heretofore been adopted, used and 
approved, in the province, colony or state of Massa- 
chusetts Bay, and usually practiced on in the courts 
of law, and prescribes that such only shall still re- 
main and be in force. The plain object and purpose 
of this constitutional provision was to confirm and 
perpetuate the laws, including the common law, as 
they had been usually practiced on in courts of jus- 
tice, thereby confirming and sanctioning all such 
alterations and modifications in the practice, as had 
been sanctioned by actual usage.” So far as there 
has been any argument advanced in support of the 
position of this group of authorities, the theory has 
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been that ‘‘the affirmance of the verdict by the whole 
jury in the usual manner, upon its being read to them 
in form by the clerk, with the opportunity of open 
dissent thereby afforded to each juror, is sufficient 
security that the verdict expresses the unanimous 
verdict of the jury.’ Costley v. Commonwealth, 
supra. 

Authorities holding that polling the jury is a mat- 
ter of right in all cases may be mentioned as follows: 
Nichols v. Suncock Mfg. Co., 24 N. H. 487; Crotty v. 
Wyatt, 3 Ill. App. 388; Rigg v. Cook, 9 Ill. 336, 46 Am. 
Dec. 462; Lyle v. Light, 58 Wis. 248; Bowen v. Bowen, 
74 Ind. 470; Warner v. Railroad, 52 N. Y. 437, 11 Am. 
Rep. 724; Smith y. State, 51 Wis. 615, 37 Am. Rep. 
845; Thornburgh v. Cole, 27 Kan. 490; Jackson v. 
Hawks (N. Y.),2 Wend. 619; Poulsen vy. Collier, 18 
Mo. App. 583; James v. State, 55 Miss. 57; Bishop v. 
Mugler, 33 Kan. 145. In the last case the court said: 
“The main purpose in requiring the jury to bring in 
their verdict and personally present it in open court 
is that the parties may have an opportunity to poll 
them, or to correct any informality found in the ver- 
dict presented. The polling of the jury is not a mere 
matter of discretion with the court, but is an abso- 
lute right of the parties to the suit.” In the case of 
Smith vy. State, supra, after the jury had retired, 
defendant’s counsel remained in the court room until 
alate hour at night, and then went to his office, a 
short distance from the court room, and went to bed; 
the jury came in before seven o’clock the next morn- 
ing, with their verdict, which was received by the 
court, and the jury discharged without having been 
polled; and defendant’s counsel was not notified, the 
sheriff’s proposal to notify him being disregarded by 
the judge; and he did not know that a verdict had 
been rendered until the opening of the court at nine 
o’clock A. M., when it was too late to poll the jury as 
then demanded by him. The Supreme Court of Wis- 
consin, on appeal, held that such practice was a ser- 
ious error for which defendant should have been 
granted a new trial. The court said: “If by the 
absence of the defendant’s counsel at the time of 
receiving the verdict, the defendant lost any right 
which might have been beneficial to him, then we 
think it was error not to grant anew trial for that 
reason. It is insisted that he lost the right to poll the 
jury. If he did, then he lost a right which was very 
important tohim. Yhat a defendant, in either a civil 
or criminal action, has the right to poll the jury is 
well settled; and a refusal to permit him to do so is 
error, for which a verdict will be set aside. .* * * 
The defendant having, by his absence (absence of his 
counsel), lost the right to poll the jury,—we say lost 
the right, because we do not think it should be pre- 
sumed that the accused knew he had that right, and 
voluntarily relinquished it,—for this reason the judg- 
ment must be reversed. It was too late to poll the 
jury after they had been discharged and had sep- 
arated.”’ See Arkansas statute to same effect quoted 
in Harris vy. State, 31 Ark. 196, 198. 

Authorities holding that polling the jury is a mat- 
ter of discretion in civil cases and a matter of right in 
criminal eases may be mentioned as follows: Murphy 
v. Greggs, 41 Ga. 465; Blum v. Pate, 20 Cal. (9; Balti- 
more, ete., Ry. Co. v. Polly (Va.), 14 Gratt. 447; 
Whitner v. Hamlin, 12 Fla. 18; Scott v. Scott, 110 Pa, 
St. 387; Rutland vy. Hathorn, 36 Ga. 380. It is un- 
necessary to quote from these authorities. We have 
already discussed the reason or rather, lack of rea- 
son, on which we believe these cases to be founded, 
im another paragraph. 7 





JETSAM AND FLOTSAM. 

THE NATURALIZATION LAWS OF THE UNITED STATES AND 
THEIR ENFORCEMENT. 

The laws of the United States require five years’ 
residenee and a declaration of intention, at least two 
years prior to admission. At the time of admission 
it must be made to appear to the satisfaction of the 
court that you have resided at least one year in the 
state or territory where such court is held, and are 
well disposed tothe good order and happiness of 
the government. On your admission you are re- 
quired to take an oath to support the constitution of 
the United States and to renounce all allegiance to 
any other country. Under the constitution, any per- 
son is eligible to become a member of congress, if he 
has been seven years a citizen of the United States; 
and is eligible to become a member of the United 
States Senate if he has been nine years such citizen. 
The offices of president and vice-president are the 
only offices in the gift of the American people which 
the constitution provides must be filled by a natural 
born citizen. The constitution of Oregon provides 
that every white male of foreign birth at the age of 21 
years and upwards, who shall have declared his in- 
tention to become a citizen of the United States one 
year preceding such election in accordance with the 
laws of the United States, shall be entitled to vote at 
all elections. For many reasons I have gone into the 
details of this question. 

France will always be pecularily and distinctively 
a French nation. The same is true of Great Britain 
as to the British; Russia, as to the Russians, and 
Germany, as to the Germans. But, will it forever be 
true that America will always be peculiarly and dis- 
tinctively an American nation? More foreign born 
citizens are being naturalized under the laws of the 
United States than under the laws of all other nations 
combined. 

On this question both political parties are violating 
the spirit and intention of the law. Why is it, in the 
great political campaigns, large and extensive bu- 
reaus are established, whose sole duties are to pub- 
lish and distribute among certain classes of voters, 
literature printed in various foreignlanguages? Was 
such athing ever heard of in France, Russia, Great 
Britain or Germany? Why is it that men are ap- 
pointed in the large cities in particular to arrange 
and provide for the necessary steps to be taken, so 
that foreigners will declare their intention to become 
American citizens, for the sole object and purpose of 
procuring votes at the next election forsome political 
party? Many of our various state courts, in particu- 
lar, have been, to say the least, careless and negligent 
in the construction of our naturalization laws. 

Of what binding force and effect is the oath ofa 
man to support the constitution of the United States 
that knows absolutely nothing of the constitution, or 
of the history of this country? How can he be well 
disposed to the goud order and happiness of a coun- 
try when he knows nothing of its constitution or 
form of government? How cana man be well dis- 
posed towards or in sympathy with our American 
form of government when he cannot read and has 
not read, as it is printed in the English language, the 
constitution of the United States, or the Declaration 
of Independence? 

How can a man be a good American citizen with- 
out any knowledge of the duties of an American cit- 
izen? Itis the duty of every citizen to stand for law 
and order. How can he dothis when he does not 
know what is meant by law and order? And what 
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are his duties as a citizen of this government? It is 
said that custom makes law, and in this particular it 
is true. Our courts have been too liberal on this 
question. The naturalization of American citizens 
has been a matter of form, and not of substance. The 
creating of a citizen by law should be-a solemn pro- 
ceeding, and one that should thoroughly impress 
upon the applicant his relations and duties to the 
government. When his petition is presented he 
should have aclear conception and be able to state 
and define the duties and relations of an American 
citizen, and produce clear and convincing proofs 
that he had read the constitution and the Declaration 
of Independence in the English language, and is 
familiar with their fundamental principles, and, fail- 
ing to do this, no court should ever grant the prayer 
of his petition. 

Investigation of the records of our land offices 
would be an astonishing revelation of the large num- 
ber of persons who have come to the United States as 
foreigners and declared their intention to become 
American citizens, and acquired title to our public 
domain. 

How long shall we continue our present policy, no 
matter what may be our principles or form of gov- 
ernment? Have not the objects and purposes of our 
fathers in this particular been more than accom- 
plished? Is there not a serious danger that the 
spirit, sentiment and motives of our fathers, when 
they wrought out and established our unity as an 
American race and as an American nation, shall lose 
their primitive strength, beauty and patriotism?— 
Address of Charles A. Johns beforejthe Agricultural 
College at Corvallis, Oreg. 








CORRESPONDENCE. 


APPLICATION OF THE DOCTRINE OF RES IPSA LOQUITUR 
TO UNAVOIDABLE OR INEXPLICABLE ACCIDENTS. 
To the Editor of the Central Law Journal: 

I have just read the comments of Mr. Cyrus J. 
Wood, published in your number of October 23d last, 
in connection with my former letter to you on the 
doctrine of res ipsa loquitur, and the hope I ex- 
pressed that Mr. Wood, or someone equally well 
qualified, might write further upon the subject sup- 
plementing his former excellent article. 

Mr. Wood assumes that there is nothing to the ques- 
tion which I suggested as the topic for the article, be- 
ing of the opinion, as I understood his letter, that in 
an action based upon an occurrence from the mere 
happening of which a presumption of negligence 
arises (that is, the doctrine of res ipsa loquitur ap- 
plies), then the facts attending the occurrence are 
brought out in evidence by the defense so that it ap- 
pears exactly how the occurrence took place, and from 
such facts no negligence is deducible, then, as he ex- 
presses it, the “‘presumption of negligence has been 
met” and there “is no question left for the jury.” 

I entirely agree with Mr. Wood’s views and ideas in 
that regard. I cannot however agree that such is the 
recognized rule of law, and so the Court of Appeals 
of the District of Columbia evidently thought in the 
case referred to and considered in the number of your 
magazine published September 18th last, and there 
are other cases to the same effect. Our own supreme 
court, in Hite v. Street Ry. Co., 1380 Mo. 132, decided 
the question as Mr. Wood and I think it should be 
decided; and that case is also interesting in connec- 
tion with the statement, made by the Columbia Court 
of Appeals in its opinion, that no case had been 
pointed out where a verdict has been directed for the 





defendant because the defendant’s explanation. has 
controverted the presumption of negligence and the 
explanation itself has remained uncontroverted. In 
the Hite case it was expressly held that negligence 
would be presumed from the occurrence which in- 
jured the plaintiff, a passenger on one of defendant’s 
cars. The defendant introduced evidence showing 
how and why the lurch or jerk in the ears which threw 
the plaintiff therefrom and injured her was caused. 
It was claimed by the plaintiff that her evidence made 
out a prima facie case entitling her to a verdict unless 
overcome by defendant, and that the question of 
whether or not it was overcome was one for the jury. 
This was the view taken by the lower court, anda 
verdict in plaintiff’s favor was the result. In revers- 
ing that judgment the supreme court held that since 
defendant’s evidence showed that the cars could only 
be operated around the curve where the accident hap- 
pened in sucha way as to render their lurching or 
lunging unavoidably incident to their operation, and 
there was no evidence rebutting the testimony to that 
effect, the prima facie case and the presumption 
therefrom in plaintiff’s favor was entirely met and 
removed, leaving no question for the jury to pass 
upon. 
Yours very truly, 


Kansas City, Mo. I. P. Dana. 








HUMOR OF THE LAW. 





“The evidence shows,” said the magistrate, ‘that 
this woman threw a brick at the complainant, her 
husband.” 

“Not so fast,’”’ interrupted counsel for the defense. 
“The appearance of the man is evidence that the 
brick hit him, which proves that she must have 
thrown it at somebody else.”’ 





A Western lawyer, who enjoys a nip or two with 
his friends and does not object to occasionally making 
a night of it, returned to his home early one morning 
not long ago to. confront an enraged and indignant 
wife. For many hours she had turned remonstrance 
and abuse over and over in her mind, and was loaded 
when she turned loose on him. He stood it for near- 
ly ahalf hour, attempting occasionally to interrupt 
with an explanation, but with no avail, and finally 
shouted out so that he might drown her voice: 

“The American constitution—hic—insures to every 
citizen—hic—domestic tranquility. I wish—hic—to 
God it—hic—would deliver the goods!” 
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1. ABATEMENT AND REVIVAL — Action for Partition. — 
Pendency of an action for partition, in which summons 
has not been served on one defendant, held nota ground 
for the abatement of a subsequent aetion for the same 
cause instituted by a grantee of such defendant. — Hart 
v. Hart, 83 N. Y. Supp. 897. 

2. ABATEMENT AND REVIVAL — Malicious Trespass.— 
The right of plaintiff to recover for wrongfully seizing 
his store, undera chattel mortgage against the stock, 
did not abate with the appointment of a receiver. — 
Tootle v. Kent, Okla., 78 Pac. Rep. 310. 

3. ABATEMENT AND REVIVAL — Recovery of Land.—An 
action to foreclose a mortgage on land which the mort- 
gagee had not conveyed to the mortgagor heli not to 
constitute a ground of abatement of an action brought 
by the mortgagee to recover the land for breach of the 
contract of sale. — Howard v. Hewitt, Cal., 73 Pac. Rep. 
414. 

4. ACKNOWLEDGMENT — Validity. — A mortgage on a 
homestead, acknowledged by a notary who was an officer 
of the corporation mortgagee, is invalid.—Chadron Loan 
& Building Ass’n. v. O’Linn, Neb., 95 N. W. Rep. 368. 

5. ADVERSE POSSESSION — Dower. — A widow holding 
land under her right of dower held not entitled to claim 
the land adversely, in the absence ofa divestiture of 
such right.—Allison v. Robinson, Ala., 84 80. Rep. 966. 

6. ADVERSE POSSESSION — Extent. — l’rima facie the 
plotting of lots separates them, and the occupancy of 
one of them is not occupancy as to the others. — Mis- 
souri, K. & T. Ry. Co. v. Allen, Kan., 73 Pac. Rep. 98. 

7. APPEAL AND ERROR — Errors in Record. — Alleged 
errors in transcript of the record of the district court on 
appeal will not be corrected on oral representation of 
counsel made at the submission of the case. — Wentz v. 
Meyer, Neb., 96 N. W. Rep. 272. 

8. APPEAL AND ERROR—Filing Brief. — Where a cause 
was instituted and tried as an action atlaw, appellant 
on appeal may file the first brief. — Schmidtke v. Keller, 
Oreg., 73 Pac. Rep. 332. 

9. APPEAL AND ERROR — Incompetent Testimony. — 
Where incompetent testimony was admitted, and the 
court struck it out, the opposite party has no ground for 
complaint.—Lyons v. Berlau, Kan., 73 Pac. Rep. 52. 

10. APPEAL AND ERROR — Insufficiency of Notice.—A 
notice of appeal, which does not show from what the 
appeal is taken or by whom it was signed, is insufficient. 
—Merrill v. Timbrell, Iowa, 95 N. W. Rep. 237. 

11. APPEAL AND ERROR — Judgment by Consent.—One 
cannot complain on appeal of a judgment entered by his 
consent.—Corby v. Abbott, Mont., 73 Pac. Rep. 120. 

12. APPEAL AND ERROR — Presumptions. — The usual 
presumptions in favor of a finding of the trial court do 
not obtain on appeal in equity. — Michigan Trust Co. vy. 
City of Red Cloud, Neb., 96 N. W. Rep. 140. 

13. APPEAL AND ERROR — Recovery of Land. — In an 
action by a vendor to recover land, plaintiff’s contract 
to convey, which defendants had failed to perform and 





did not offer to perform, held not an equitable defense.— 
Howard v. Hewitt, Cal., 78 Pac. Rep. 414. 

14. APPEAL AND ERROR—Stipulation.—Recital in tran- 
script as to date of entry of order cannot be impeached 
on motion to dismiss appeal; the parties having stipu- 
lated that the transcript was correct.—In re Pichoir’s 
Estate, Cal., 78 Pac. Rep. 604. 

15. APPEAL AND ERROR—Term of Court. —The court on 
appeal will take judicial cognizance that presumptively 
aterm of the trial court ended or the day prior to the 
beginning of a new term. — Lose v. Doran, Ariz., 73 Pac. 
Rep. 443. 

16. APPEARANCE—Jurisdiction.—A defendant, entering 
an appearance by motion and setting forth jurisdictional 
and non-jurisdictional grounds fer dismissal, held to 
make a general appearance. — Nichols & Shepard Co. v. 
Baker, Okla., 73 Pac. Rep. 302. 

17. APPEARANCE — Waiver. — Defendant, having ap- 
peared generally and demurred, held not entitled te 
subsequently enter a special appearance. — Lewis Lum- 
ber Co. v. Camody, Ala., 35 So. Rep. 126. 

18. ASSAULT AND BATTERY — Self-Defense.—A person, 
attacked or formidably threatened by three persons, 
may avail himself of the right of self-defense against 
the nearest assailant, though itis ‘or the others that 
great bodily harm is apprehended. — Hoy v. State, Neb., 
96 N. W. Rep. 228. 

19. ASSIGNMENTS FOR BENEFIT OF CREDITORS — Part- 
nership. — A deed of assignment, executed by a member 
ofa firm, held to convey all interest of such co-partner 
in real estate belonging to the firm, title to which was 
held in individual names of partners. — Ryan v. Ruff, 
Minn., 95 N. W. Rep. 1114. 

20. ATTACHMENT—Estoppel. — Ar attachment plaint- 
iff, by bringing an action on a second delivery bond ac- 
cepted by the sheriff in discharge of a former bond 
given, held estopped to sue on the bond so released.— 
Hesser v. Rowley, Cal., 73 Pac. Rep. 156. 

21. BANKRUPTCY—Attorney Fees. — Neither the attor- 
ney for petitioning creditors nor that for the bankrupt 
in involuntary proceedings is entitled to an allowance of 
fees from the fund produced by mortgaged property sold 
by order of the bankruptcy court. — In re Goldville Mfg. 
Co., U. 8. D.C, D. 8. Car., 123 Fed. Rep. 579. 

22. BANKRUPTCY — Fraudulent Conveyance.—In an 
action by a trustee in bankruptcy to recover a stock of 
goods turned over by the bankrupts to the defendant, 
held, that the creditors cannot, through the trustee in 
bankruptcy, effect a cancellation of the contract as 
fraudulent, and recover the goods sold without return- 
ing the consideration received.—Sharood v. Jordan, 
Minn., 95 N. W. Rep. 1108. 

23. BANKRUPTCY—Interest in Property.—Interest ofa 
bankrupt in a pending action, which he might sell and 
assign, held property, within Bankr. Act 1898, ch. 541, 
§ 70, subd. 5, and nota right of action, under subd. 6.— 
Cleland vy. Anderson, Neb., 96 N. W. Rep. 212. 


24. BANKRUPTCY — Priority. — A claim for taxes. as- 
sessed against property of which a bankrupt was lessee, 
and which by his lease he contracted to pay, is not en- 
titled to priority of payment from his estate. — Jn re 
Broom, U. 8. D. C., W. D. N. Y., 123 Fed. Rep. 639. 

25. BANKRUPTCY — Receivership. — Consent by the 
members ofa firm to the appointmgnt of a receiver of 
their assets, prior to the amendment of the bankrupt 
act of 1898 by the act of Congress of 1903, held not an act 
of bankruptcy.—Jn re Burrell, U. 8. C. C. of App., Sec- 
ond Circuit, 123 Fed. Rep. 414. 

26. BANKRUPTCY — Rights of Trustee. — A trustee in 
bankruptcy held bound by the construction of a guar- 
anty of bankrupt’s indebtedness placed thereon by the 
bankrupt.—Hunt v. Osborn, 83 N. Y. Supp. §79. 

27. BANKRUPTCY—Secured Creditor.—W here a secured 
creditor of a bankrupt whose security is insufficient, dis 
closes his security in proving his claim, he may retain it 
and share in the dividends as to the overplus. — Kohout 
vy. Chaloupka, Neb., 96 N. W. Rep. 173. 
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28. BANKS AND BANKING — Insolvency. — A warranty 
deed of mortgaged land, executed by the president of a 
bank before its insolvency, but delivered afterwards, 
and after appointment of a receiver, held not an equit 
able assignment of the mortgage. — Brynjolfson v. Os- 
thus, N. Dak., 96 N. W. Rep. 261. 

29. BANKS AND BANKING — Undisclosed Principal. — 
Where the president of a bank became personally liable 
with the debtor of the bank for a loan of money, held he 
did not act as the agent of the bank, nor was it in avy 
manner responsible therefor.—Lewis v. First Nat. Bank, 
Neb., 95 N. W. Rep. 355. 

30. BILLS AND NOTES—Forgery.—Where defendant set 
up that the note sued on was a forgery, the presump- 
tion that the person signing the note, if not defendant, 
was innocent of forgery, held not applicable. — Sears v. 
Daly, Oreg., 73 Pac. Rep. 5. 

31. BILLS AND NOTES—Ownership. — The introduction 
in evidence by plaintiff of a note properly indorsed es- 
tablishes prima facie his ownership thereof. — Brynjolf- 
son vy. Osthus, N. Dak., 96 N. W. Rep. 261. 


32. BROKERS—Com missions. — A real estate broker 
held entitled to his commissions on the performance of 
a contract of exchange of properties procured by him, 
though modified by the parties thereto after the expira- 
tion of the date fixed therein for performance.—Cody v. 
Dempsey, 83 N. Y. Supp. 899. 

33. BROKERS—Revocation of Authority. — Agency for 
the sale of real estate held revocable. — George B. Lov- 
ing Co. v. Hesperian Cattle Co., Mo., 75S. W. Rep. 1095. 


34. BROKERS — Withholding Information. — That a 
broker failed to inform his principal that the purchaser 
was his customer, held not necessarily controlling of an 
issue as to whether plaintiff was the procuring cause of 
the sale.—Metcalfe v. Gordon, 83 N. Y. Supp. 808. 


35. BUILDING AND LOAN ASSOCIATIONS — Premium. — 
The fact that the by-laws of a building and loan associa 
tion fix a minimum premium is not prejudicial joa bor- 
rower, where his loan is made at an advance, after 
competitive bidding.— Daily v. Saginaw Building & 
Loan Ass’n, Mich., 95 N. W. Rep. 326. ‘ 


36. BUILDING AND LOAN ASSOCIATIONS—Usury.— Where 
a statute under which a building association was organ- 
ized required that shareholders bidding the highest for 
a preference should be entitled to a loan, any loans 
made without sales as required are illegal, and pre- 
miums and dues in excess of legal interest are usurious. 
—Mutual Home & Savings Ass’n v. Worz, Kan., 73 Pac. 
Rep. 116. j 

37. BUILDING AND LOAN ASSOCIATIONS—Usury.—A for- 
eign building association is not permitted to charge in- 
terest at 6 per cent, and a fixed premium of 6 percent, 
on loans in the state; the contract being made subject 
to the laws of Florida. — Skinner v. Southern Home 
Building & Loan Ass’n, Fla., 35 So. Rep. 67. 


88. CANCELLATION OF INSTRUMENTS—Laches.—Where 
a married woman, her husband not joining, conveyed 
by warranty deed and moved to another state, obtain- 
ing a divorce for desertion, and deeded, after 14 years, 
the premises to plaintiff with knowledge of the facts 
held, that an action to set aside the deed was barred by 
laches.—Dickman v. Dryden, Minn., 95 N. W. Rep. 1120. 

39. CARRIERS—Negligence. — Contributory negligence 
on the part of a street car passenger is not presumed 
from the mere fact of the injury.— Boone vy. Oakland 
Transit Co., Cal., 73 Pac. Rep. 243. 

40. CARRIERS—Passenger Elevator.—The owner of a 
building, having a passenger elevator, in operating it, is 
only bound to use the care required of an ordinarily 
prudent person under the circumstances.—Burgess v. 
Stowe, Mich., 96 N. W. Rep. 29. 

41. CERTIORARI—Practice.—In certiorari, the objection, 
that the officer allowing the writ had no authority so to 
do can be raised only by motion to dismiss, and not by 
the return.—Tweddle v. Judge of Superior Court of 
Grand Rapids, Mich., 96 N. W. Rep. 22. 





42. CHAMPERTY AND MAINTENANCE—No Recovery, no 
Pay —An agreement by which an attorney is to be paid 
nothing for services and disbursements, except in caseof 
suceess, held champertous.—Beggy v. Weddigen, 83 N. 
Y. Supp. 805. 

43, CHARITIES—Uncertainty.—A devise to a city, for 
the benefit of its white public schools or of a city hos- 
pital, held not void for uncertainty.—City of Huntsville 
vy. Smith, Ala., 35 So. Rep. 120. 

44. CHATTEL MORTGAGES—V alidity.—W here mortgagor 
of chattels is permitted to sell the goods in the ordinary 
course of trade, the mortgage is fraudulent as to credi- 
tors.—Brinker v. Ashenfelter, Neb., 95 N. W. Rep. 1124. 

45. COLLEGES AND UNIVERSITIES—Character.—That an 
educational institution may acquire and convey property 
necessary to its object, and may charge for tuition, does 
not render it an incorporation for pecuniary benefit.— 
McLeod v. Lincoln Medical College of Cotner University, 
Neb., 96 N. W. Rep. 265. 

46. CONSTITUTIONAL LAWw—Circulation of Dodgers.— 
Ordinance making it unlawful to distribute handbills or 
circulars in the public streets is not in violation of 
Const. art. 1, § 5, providing for freed of speech.— 
Anderson vy. State, Neb., 96 N. W. Rep. 149. 

47. CONSTITUTIONAL Law — Depositions.— Code Civ. 
Proc: § 1991, purporting to authorize notaries public to 
punish witnesses for contempt, held unconstitutional as 
an attempt toconfer judicial power on such notaries.— 
Burns v. Superior Court of City and County of San 
Francisco, Cal., 78 Pac. Rep. 597. 

48. CONSTITUTIONAL [CaAw—Due Process.—Code Civ. 
Proc. § 1314, authorizing inspection of mining claims in 
actions relating thereto, held not unconstitutional asa 
deprivation of property without due process of law.— 
State v. District Court of Second Judicial Dist., Mont., 
73 Pac. Rep. 230 

49. CONSTITUTIONAL LAW— Lost Certificates. -—- Laws 
1899, p. 923, ch. 451, as amended by Laws, 1901, p. 1243, ch. 
603, providing for the cancellation and payment of lost 
certificates, held unconstitutional as affecting lost certi- 
ffcates issued prior to the passage of the act.—In re 
Cook, 83 N. Y. Supp. 1009. 

50. CONSTITUTIONAL LAw—Persons Entitled ito Quese 
tion.— An alien has no right to raise the question 
whether a statute is violative of Const. U.S. art. 4, § 2, 
declaring that the citizens of each state shall be entitled 
to all the privileges and immunities of citizens of the 
several states.—In re Johnson’s Estate, Cal., 78 Pac, Rep. 
424. 

51. CONSTITUTIONAL Law—Sale of Real Estate.—Pen, 
Code, 640d, Laws 1901, p. 312, ch. 128, prohibiting the 
offering of real estate for sale without written authority 
held unconstitutional—Cody v. Dempsey, 83 N. Y. Supp. 
899. 

_ 52. CONSTITUTIONAL LAaw—Vested Dower.—Under Code 
1851, §1394, as amended by Acts 4th Gen. Assem. p. 97, ch. 
61, a vested dower jestate held not subject to change by 
legislature to prejudice of heirs. — Bottorff v. Lewis, 
Iowa, 95 N. W. Rep. 262. 

53, CONTRACTS — Fraud. — Where one is dealing with 
one who can neither read nor write, and there is testi- 
mony that his signature was obtained by fraud, plaintiff 
must show by the preponderance of the evidence that 
defendant fully understood the writing.—Spelts & Klos- 
terman vy. Ward, Neb., 96 N. W. Rep. 56. 

54. CONTRACTS— Public Policy.—A deposit by one 
charged with a crime, te be paid prosecuting witness on 
dismissal of proceedings, held against public policy.— 
Johnson v. Douglas, Wash., 73 Pac. Rep. 374. 

55. CORPORATIONS — Debenture Companies.—A suit 
against an insolvent debenture company may be main- 
tained by holders of debentures not matured.—Christian 
vy. Michigan Debenture Co., Mich., 96 N. W. Rep. 22. 

56. CORPORATIONS—Name.—The adoption of a name by 
defendart corporation similar tothe name in general 
use of the complainant, for the purpose of exercising 
similar powers, is calculated to produce confusion n 
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business, mislead the public,and produce unfair com- 
petition in business.—Philadelphia Trust, Safe Deposit 
& Ins. Co. v. Philadelphia Trust Co., U. 8. C. C., D. Del., 
123 Fed. Rep. 534. 

57. CORPORATIONS—Officers.—Where a stockholder of 
acorporation had been elected a director and president 
of the company, a sale of his stock would not ipso facto 
vacate his office as director and president.—Howle v. 
Scarbrough, Ala., 35 So. Kep. 113. 

58. CORPORATIONS—Purchase of Stock.—Where acor 
poration illegally purchased shares of itsjstock for retire- 
ment, failure of a complaint by its receiver to recover 
the amount of the consideration to allege insolvency 
held immaterial.—Tuait v. Pigott, Wash., 73 Pac. Rep. 364, 

69, CORPORATIONS—Ratification.—Acts which a corpor- 
ation had power to do, but which were done in an 
irregular manner, or by the stockholders where they 
should have been by the directors, may be cured and 
made valid by acquiescence or ratification.—Kessler v, 
Ensley Co., U. 8. C. C., N. D. Ala., 123 Fed. Rep. 546. 


60. CORPORATIONS—Suit by Stockholder.—A stock- 
holder cannot restrain payment for benefits received by 
his corporation under contracts which swell the debts of 
the corporation beyond the amount of its capital stock.— 
Rankin vy. Southwestern Brewery & Ice Co.,N. Mex., 73 
Pac. Rep. 612. 

61. Costs—Brief.—The cost of printing a brief filed on 
anappeal will not be allowed on reversal, where its con- 
tents consist largely of excerpts of reported cases, long 
arguments, and much irrelvant matter.—Finlen v. 
Heinze, Mont., 73 Pac. Rep. 123. 

62. CourTs—Opinions of Commissioners. — Where 
opinions are prepared by commissioners, all that is said 
arguendo is not binding on court, though it concurs in 
the conclusions of law and the express findings of fact. 
—Modern Woodmen of America v. Coleman, Neb., 96 N. 
W. Rep. 154. 

63. CRIMINAL EVIDENCE—Age of Child.—The father of 
one whose age is a material fact, and who knows it in- 
dependently of any record thereof, may testify as to her 
age.—Bynum v. State, Fla., 35 So. Rep. 65. 


64. CRIMINAL EVIDENCE— Burden of Proof.—An in- 
struction that the presumption of innocence remains 
with accused till the state establishes guilt beyond a 
reasonable doubt is not objectionable as shifting the 
burden of proof onto the defendant.—Van Syoc v. State, 
Neb., 96 N. W. Rep. 266. 

65. CRIMINAL EVIDENCE—Involuntary Confession.—A 
confession held not involuntary, though made to an 
armed officer, and though defendant was apprehensive 
of being killed.—Stevens vy. State, Ala., 35 So. Rep. 122. 


66. CRIMINAL TgIAL—Time of Offense.—In determin- 
ing the fact of the commission of a crime, including mat- 
ters necessary to enable the court to impose the proper 
sentence on conviction, the date alleged must be taken 
as the true date.—Whatley v. State, Fla., 35 So. Rep. 80. 


67. CURTESY —Rights in Estate.—-Where plaintiffs’ 
mother died in 1884, seised in fee of real property, leaving 
the father as surviving spouse, he took a life estate as 
tenant by curtesy.—Withnell v. Withnell, Neb.,96 N. W. 
Rep. 221. 

68. DAMAGES — Excessiveness.— Where the evidence 
justified a finding that the hearing and sight of a child 
10 years of age were permanently injured, a verdict in 
her favor for $6,000 was not excessive,—Hunt v. St. Paul 
City Ry., Minn., 95 N. W. Rep. 312. 

69. DAMAGES — Penalty.—If the measure of damages 
fixed in acontract fora breach thereof will more than 
compensate the innocent party, the court will regard 
such sum as a penalty.—Lee vy. Carroll Normal Schoo] 
Co., Neb., 95 N. W. Rep. 65. 

70. DEATH—Suit by Child en Ventre sa Mere. —An 
unborn child, whose existence was unknown tothe de- 
fendant in‘an action for the wrongful killing of its father, 
held not entitled to maintain an action for the father’s 
wrongful death after its birth, under Code Civ. Proc. 





§377, nothwithstanding provisions of Civ. Code, § 29.— 
Daubert v. Western Meat Co., Cal., 73 Pac. Rep. 244. 

71. DEPOSITIONS—Motion to Suppress.—Where an en- 
tire {deposition is not asked to be suppressed, and 
nothing but irrelevant testimony is stricken from the 
deposition, it is immaterial whether done before or after 
it is offered in evidence.—Stull v. Stull, Neb., 96 N. W. 
Rep. 196. 

72. DOWER—Extinguishment.—A sale of real estate of 
the husband under execution against him alone does not 
extinguish the dower of the wife.—Martin v. Abbott, 
Neb., 95 N. W. Rep. 356. 

73, EJBCTMENT — Life Estate in Grantor.— Where 
plaintiffs in ejectment claimed under a deed reserving & 
life estate in the grantors, they were not entitled to re 
cover without proof that the grantors were dead.— Wil- 
liams v. Woodruff, Ala., 35 So. Rep. 122. 

74. EJECTMENT— Proof of Title.—In an action to recover 
land, title to which is in the state, plaintiff may maintain 
his case on proof of prior peaceable possession under a 
claim of right as against all but the true owner.—Smith 
v. Hicks, Cal., 73 Pac. Rep. 144. 

75. EMINENT DOMAIN—Change of Grade.—An abutting 
owner held to have noright to compensation because 
the grade of a highway is lowered for a street railroad.— 
Austin v. Detroit, Y. & A. A. Ry., Mich., 96 N. W. Rep. 35. 

76. ESTOPPEL—Evidence.—A memorandum of an orig- 
inal book account held admissible, where the opposing 
party had been served with a notice to produce and 
admitted the destruction of the book.—La Rue v. St. 
Anthony & Dakota Elevator Co., 8. Dak.,95 N. W. Rep. 
292. 

77. ESTOPPEL—Pleading.—An equitable estoppel is not 
available, unless pleaded.— George B. Loving Co. v. 
Hesperian Cattle Co., Mo., 75 8. W. Rep. 1095. 

78. ESTOPPEL—Question of Infancy.—On an issue as to 
when an infant becomes an adult under the laws of 
Mexico, Bouvier’s Law Dictionary, declaring that the 
law of Mexico is based on the civil law, and that under 
such law a male infant becomes an adult at the age of 
14 years, was admissible-——De Sonora v. Banker’s Mut. 
Casualty Co., Iowa, 95 N. W. Rep. 233. 


79. ESTOPPEL—Witnesses.—The statute qualifying as 
witnesses persons interested camnot be annulled by an 
instruction that the testimony of such persons is incred- 
ible on account of their interest.—McCormick v. Carey, 
Neb., 95 N. W. Rep. 364. 

80. EVIDENCE—Impeachment.—Where a written con- 
tract, made the basis of an action, is impeached as pro- 
cured by fraud, evidence is admissible in support of the 
fraudulent representations alleged.—Bauer v. Taylor, 
Neb., 96 N. W. Rep. 268. 

81. EVIDENCE—Judicial Notice.—A federal court can- 
not take judicial notice of what constitutes a ‘“‘sack raft,” 
where it is shown that no such raft is commonly known 
within its jurisdiction, and there is no law of the United 
States or of the state describing it—The Mary, U. S. D. 
C., 8. D. Ala., 123 Fed. Rep. 609. 

82. EVIDENCE—Parol.—Where a mortgage recited that 
it was given to secure a specific sum, parol evidence was 
admissible to show it was intended to cover future ad- 
vances.—Kirby v. Raynes, Ala., 35 So. Rep. 118. 


83. EXECUTORS AND ADMINISTRATORS— Claim Against 
Estate.—Where a contingent claim against a decedent’s 
estate becomes absolute before final distribution, but 
after the time limited for presenting claims, application 
should be made for leave to present the same against 
the estate.—Hunt v. Burns, Minn., 95 N. W. Rep. 1110. 


84. EXECUTORS AND ADMINISTRATORS—Foreclosure.— 
Where a final decree of foreclosure on real and personal 
property is made, and the executor alone of the dece- 
dent is a party, the decree is erroneous so far as it pur- 
ports to be a foreclosure of the real estate.—Scott v. 
Jenkins, Fla., 35 So. Rep. 101. 

85. EXECUTORS AND ADMINISTRATORS—Right to Pos- 
session.—A sole administrator is entitled to the posses- 
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sion of all the personal property of his intestate as 
against the world.—Freese v. Hibernia Savings & Loan 
Soc., Cal., 73 Pac. Rep. 172. 

86. EXTRADITION—Treaty.—In the absence of legisla- 
tion conferring it, circuit courts of the United States are 
without power to bail persons arrested for extradition 
under a treaty with a foreign government. —JIn re 
Wright, U.S.C. 0.,S. D. N. Y., 123 Fed. Rep. 463. 

87. FEDERAL COURTS—Diverse Citizenship.—A federal 
court is without jurisdiction on the ground of diverse 
citizenship where the defendants are all citizens of the 
same state and the interest of one is identical with that 
of complainants.—Menefee V. Frost, U. 8.0. C.,8. D. N. 
Y., 123 Fed. Rep. 633. 

88. FEDERAL CouRTS—Jaurisdiction.—Though no state 
legislation is competent to extend or restrict the juris- 
diction of the federal courts, a state may create an en- 
largement of rights and remedies which may be en- 
forced in a federal court.—Jones v. Mutual Fidelity Co., 
U. 8. C. C., D. Dela., 123 Fed. Rep. 506. 

89. FEDERAL COURTS—State Courts.—An expression of 
opinion by the highest court of a state as to the con- 
struction of a state statute, which is outside the issues 
and merely dictum, is not a decision which is binding on 
a federal court.—Lockhard v. Asher Lumber Co., U. 8. 
C. C., E. D. Ky., 123 Fed. Rep. 480. 

90. FRAUDS, STATUTE OF—Contract of Marriage.— An 
unwritten contract of marriage, not to be performed 
within one year, is not taken out of the statute of 
frauds by an oral acknowledgment made within one 
year from the date of performance.—Haslam v. Barge, 
Neb., 96 N. W. Rep. 245. 

91. FRAUDS, STATUTE OF—Debt of Another.—That a 
verbal agreement to answer for the debt of another is 
an absolute promise, and supported by a new consider- 
ation, does not necessarily take it out of the statute of 
frauds.— West v. Grainger, Fla., 35 So. Rep. 91. 


92. FRAUDS, STATUTE OF—Parol Evidence.—Where an 
agreement pot to be performed within a year is void 
within the statute of frauds because of failure to show 
consideration, and because not containing the whole 
agreement, parol evidence is not admissible to remedy 
the defect.—Seymour v. Warren, 83 N. Y. Supp. 871. 


93. FRAUDULENT CONVEYANCES—ACtion to Set Aside.— 
To an action by a judgment creditor to set aside con- 
veyances as fraudulent, itis a defense that plaintiff is 
indebted upon simple contract in an amount equal to 
the judgment.—Lashmett v. Prall, Neb., 96 N. W. Rep. 
152 

94. FRAUDULENT CONVEYANCES—Evidence.—Misstate- 
ment of the consideration in a bill of sale of certain notes 
and accounts 1s only presumptive evidence of fraud.— 
Cottingham v. Greely-Barnham Grocery Co., Ala., 34 So. 
Rep. 956. 

95. GUARDIAN AND WARD—Accounting.—A suit to estab- 
lish the extent of the liability of a guardian and charge 
his sureties therefor held proper, without an account- 
ing with the guardian.—Kurz v. Hess, 83 N. Y. Supp. 773. 

96. GUARDIAN AND WarD—Judgment Against Guar- 
dian.—Failure of a guardian to comply with invalid 
order of the court requiring him to pay a judgment 
from the ward’s estate procured against him on a con- 
tract held not to constitute a breach of the bond of the 
guardian.—Harter v. Miller, Kan., 73 Pac. Rep. 74. 

97. HOMBSTEAD— Exemptions. — In order that prop- 
erty may be exempt as a homestead, it must be occupied 
by the debtor, or there must be a bona fide intent to oc- 
cupy it at some future time.—Clement Bane & Co. v. 
Kopietz, Neb., 95 N. W. Rep. 1126. 

98. HUSBAND AND WIFE—Agency.—A husband cannot 
be presumed to be wife’s agent, relative to her interest 
in lands held by them in e»mmon, from mere fact of 
marriage relation. Civ. Code, § 172.—-Wagoner v. Silva, 
Cal., 73 Pac. Rep. 433. 

99. HUSBAND AND WIFE—Community Property.—The 
presumption attending the possession of property by 





either husband or wife, that it is community property, 
may be overcome by evidence.—Freese V. Hibernia Sav- 
ings & Loan Soc., Cal., 73 Pac, Rep. 172. 

100. HUSBAND AND WIFE—Insurance on Property.— 
That the husband of a married woman signs with her an 
application for insurance on her separate property does 
not give him any interest in the policy.—Union Ins. Co.of 
Lincoln v. McCullough, Neb., 96 N. W. Rep. 79. 

101. HUSBAND AND WIFE—Loss of Support.—In action 
for damages for alienation of affections of plaintiff's 
husband, held proper to charge that jury might consider 
loss of support as an element of damage.—Stanley v. 
Stanley, Wash., 73 Pac. Rep. 596. 

102. INSANE PERSONS—Deed.—Neither the county court, 
nor aperson under guardianship because of insanity, 
nor the guardian of the latter, nor all of them together, 
can ratify a conveyance of lands by the ward while he 
was insane.—Gingrich v. Rodgers, Neb., 9 N. W. Rep. 
156. 


108. INSOLVENCY—Mortgage.—A firm creditor, holding 
&@ mortgage on exempt property of an individual part- 
ner, held entitled to prove his entire claim against the 
firm assets without releasing such security.—In re Levin 
Bros.’ Estate, Cal., 73 Pac. Rep. 159. 


104, JUDGMENT—Bankruptcy.—That a judgment debtor 
was discharged in bankruptcy did not authorize an ac- 
tion to restrain collection of the judgment in the county 
other than that in which it was rendered.—Brunk v. 
Moulton Bank, Iowa, 95 N. W. Rep. 258. 


105. JUDGMENT—Rights Determined —The rule that a 
judgment 1s conclusive on the parties as to all matters 
which might have been litigated held limited to such 
matters only as might have been used as a defense in an 
action.—Martin v. Abbott, Neb., 95 N. W. Rep. 356. 


106. JUDGMENT—Unlawful Detainer.— Satisfaction of 
judgment in an unlawful detainer suit for restitution of 
premises and rent to date does not release liability on 
the appeal bond, conditioned for payment of rents pend- 
ing the appeal.—Carmack v. Drum, Wash., 73 Pac. Rep. 
377. 

107. JUDICIAL SALES—Deputy Sheriff.—It is no objec- 
tion to a sheriff’s sale that a portion of the sale was con- 
ducted by deputy.—United States Nat. Bank v. Hanson, 
Neb.,95 N. W. Rep. 364. 


108. JUDICIAL SALES—Notice.—The notice of a judicial 
sale should contain such a description as to inform the 
public of the nature of the property to be sold.—Mor- 
rison v. Lincoln Sav. Bank & Safe Deposit Co., Neb., 96 
N. W. Rep. 230. 


109. LANDLORD AND TENANT—Action for Rent.—Evic- 
tion is no defense to an action for rent, in the absence of 
proof that defendant by reason thereof surrendered or 
abandoned possession of the entire premises.—Ander- 
son v. Winton, Ala., 34 So. Rep. 962. 


110. LANDLORD AND TENANT—Kvidence.—W here, in an 
action for rent, the answer alleged fraud, and no knowl- 
edge on the part of the lessor of the fraud, and no 
fraudulent intent is charged, evidence of such fraud is 
inad missible.—Bauer v. Taylor, Neb., 96 N. W. Rep. 268. 


111. LANDLORD AND TENANT—Existence of Relation.— 
Tenant, permitting landlord to occupy part of the de- 
mised premises until he needed it for his own use, held 
to have become landlord himself as to such part.— 
Tolsma v. Adair, Wash., 73 Pac. Rep. 347. 

112. LIBEL AND SLANDER—Proprietor of Newspaper.— 
The proprietor of a newspaper in which a libel is pub- 
lished is responsible, though he had no knowledge of its 
publication.—Dunn vy. Hearst, Cal., 73 Pac. Rep. 138. 


113. LIBEL AND SLANDER—Publication.—Where a lib- 
elous letter is 30 addressed that it will reach a third 
person, and it does so reach him, there is a sufficient 
publication.—Schmuck vy. Hill, Neb., 96 N. W. Rep. 158. 


114. LIFE INSURANCE—Breach of Warranty.—It was not 
the duty of insured, in applying for insurance, to advise 
the company of every time he had consulted a physician 
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for temporary indispositions.—Blumenthal v. Berkshire 
Life Ins. Co., Mich., 96 N. W. Rep. 17. 

115. Lire INSURANCE — Mortgage Clause. — A promise 
by an insurance company to indemnify a mortgagee in 
a policy insuring both the interest of the owner and 
mortgagee held direct to the latter, so as to entitle him 
to sue thereon in his own name. — Smith v. Union Ins. 
Co., R. 1.,55 Atl. Rep. 715. 

116. LIMITATION OF ACTIONS—A pplication of Statute.— 
Beneficiaries of a trust held not barred by limitations 
from contesting the validity of a portion thereof as an 
illegal accumulation, while the trust was still being 
administered by the trustees and the estate was in their 
hands for distribution. — Thorn v. Thorn, 83 N. Y. Supp. 
849. 

117. LIMITATION of AcTIONS — Bank Certificate. — A 
bank certificate of deposit, payable on demand on the 
order of the payee, held not to mature, so as to start the 
statute of limitations, until presentment for payment.— 
In re Cook, 83 N. Y. Supp. 1009. 

118. LIMITATION OF ACTIONS — Starting Statute Anew. 
—A payment ona bond under seal within the ten-year 
period of limitations held to start the statute running 
anew from the date of such payment. — Bailey v. Butler, 
Ala., 35 So. Rep. 111. 

119. LITERARY PROPERTY — Architect’s Plans. — An 
architect held to have no property rights in plans drawn 
for aclient, after deposit in the building department 
and construction of the building, so as to entitle him to 
compensation for their use by a third person. — Wright 
vy. Eisle, 83 N. Y. Supp. 887. 

120. MANDAMUS — Probate Judge. — Where a writ of 
mandamus is awarded requiring a probate judge to re- 
port all the fees of his office, and to pay into the county 
treasury any excess above the amount allowed by law, 
the action will not abate on the expiration of his term 
of office.—Finley v. Territory, Okla., 73 Pac. Rep. 273. 

121, MASTER AND SERVANT — Contributory Negligence. 
—If disobedience of employee contributes directly to his 
injury, it charges him with negligence, barring recovery 
of damages therefor. — Nordquist v. Great Northern Ry. 
Co., Minn., 95 N. W. Rep. 322. 

122. MASTER AND SERVANT — Evidence. — In an action 
by a freight brakeman for injuries, a book of rules of the 
company held admissible. — Baltimore & O. 8. W. R. Co. 
v. Roberts, Ind., 67 N. E. Rep. 530. 

128, MASTER AND SERVANT — Fellow Servants.—Where 
it was the duty of a railroad company to see that tell- 
tales were not looped up, instruction that, if it was cus- 
tomary for brakemen to look out for and untie such 
telltales, their failure to do so was the negligence of 
fellow servants, for which defendant was not liable, 
held properly refused. — McGarrity v. New York, N. H. & 
H. R. Co., R. I., 55 Atl. Rep. 718. 

124. MASTER AND SERVANT — Fellow Servants.—A rail- 
road company is not liable for the injury of a fire- 
man on a switch engine through a collision at night 
with cars standing on a switch track, brought abeut 
by an erroneous statement by the yardmaster that 
the track was clear. — Pennsylvania Co. v. Fishack, U. 8. 
C. C. of App., Sixth Circuit, 128 Fed. Rep. 465. 

125. MASTER AND SERVANT — Negligence. — A master 
held liable for the negligence of his servant, though 
the particular act complained of was done in disobe- 
dience to the master’s commands.— Wickham vy. Wolcott, 
Neb., 95 N. W. Rep. 366. 

126. MASTER AND SERVANT — Negligence Per Se. —The 
failure of a master to perform the statutory duties im- 
posed on him for the safety of his employees is negli- 
gence per se. — Diamond Block Coal Co. vy. Cuthbertson, 
Ind., 67 N. E. Rep. 558. 

127. MASTER AND SERVANT — Pleading. — In an action 
for injuries to a street railway conductor by an alleged 
defective switch, a plea alleging that the switch was 
first-elass and inspected by a city engineer held demur- 
rable. — Birmingham Traction Co. v. Reville, Ala., 34 So. 
Rep. 961. 





128. MASTER AND SERVANT — Vice Principal. — The re- 
lation of a “hook tender” to a crew of men in a logging 
camp held that of a vice principal. — Bailey v. Cascade 
Timber Co., Wash., 73 Pac. Rep. 385. 
~ 129. MINES AND MINERALS — Labor Lien. — A foreman 
and watchman of a mine held entitled to a labor lien for 
his services under Sess. Laws Idaho 1893, p. 49, § 1L.— 
Idaho Min. & Mill. Co. v. Davis, U. S. C. C. of App., 
Ninth Circuit, 123 Fed. Rep. 396. 


130. MONEY RECEIVED — Void Contract. — Where an 
executory contract is void under a state statute, moneys 
paid on account of it by an innocent party may be re- 
covered in assumpsit on the count of money had and 
received. — Jones v. Mutual Fidelity Co., U. 8. 0. C., D. 
Dela., 123 Fed. Rep. 506. 


181. MORTGAGES — Assignment. — Where a mortgage 
debt has been assigned, a purchaser in good faith with- 
out notice will be protected by a release of the mort- 
gage by the original mortgagee.—Mortgomery v. Waite, 
Neb., 95 N. W. Rep. 343. 

132. MORTGAGES — Attorney’s Feés. — Attorney’s fees 
incurred under a stipulation, on a note secured by 
mortgage containing no stipulation for payment of at- 
torney’s fees, held a part of the debt for which the 
mortgage might be foreclosed. — Bailey v. Butler, Ala. | 
35 So. Rep. 111. 

183. MORTGAGES — Foreclosure.—W here a judgment of 
foreclosure is reversed after sale, the successful appel- 
lant is entitled to have the sale vacated by motion in the 
action or by an independent action. — Cowdery v. Lon- 
don & San Francisco Bank, Cal., 73 Pac. Rep. 196. 


134. MORTGAGES — ‘Intervention in Foreclosure. — 
Where no objeetion is made to an intervention in mort- 
gage foreclosure, the intervener can set up the failure 
of the petition to allege that no action at law had been 
taken to enforce the debt. — Pratt v. Gallawuay, Neb., 95 
N. W. Rep. 329. 


135. MORTGAGES — Laches. — Mere delay, less than 20 
years, is no defense to a bill to foreclose a mortgage on 
land.—Bailey v. Butler, Ala., 35 So. Rep. 111. 

136. MORTGAGES — Redemption Money.—By accepting 
and retaining the full amount of redemption money, the 
purchasers at judicial sale waive legal defects in the 
redemption procedure. — MacGregor vy. Pierce, S. Dak., 
95 N. W. Rep. 281. 


187. MUNICIPAL CORPORATIONS — Defective Streets. — 
That one injured by a defect ina street knew of it is 
merely a circumstance to be considered in determining 
whether there was lack of due care. — City of South 
Omaha v. Taylor, Neb., 96 N. W. Rep. 209. 


138. MUNICIPAL CORPORATIONS — Lighting Streets. — 
Where the charter of acity gives it power to provide 
for lighting its streets, there is no general duty de- 
volved upon the city to light the streets that will make 
its failure to do so actionable negligence, — City of Day- 
tona v. Edson, Fla., 34 So. Rep. 954. 


139. NEGLIGENCE — License.—Where one enters on the 
premises of another with his censent, but without his 
invitation and net inthe discharge of any duty, heisa 
bare licensee. — Chesley v. Rocheford & Gould, Neb., 96 
N. W. Rep. 241. 

140. NEGLIGENCE — Subsequent or Concurrent.—Gross 
negligence of defendant will not warrant recovery, not- 
withstanding plaintiff’s contributory negligence, if the 
latter’s negligence is subsequent to that of defendant. — 
Labarge v. Pere Marquette R. Co., Mich., 95 N. W. Rep. 
1073. 

141. NEW TRIAL — Excessive Damages. — Granting a 
new trial for excessive damages, unless the successful 
party consent to a certain modification of the amount, is 
within discretion of court. — Ingraham v. Weidler, Cal., 
78 Pac. Rep. 415. , 

142. PARTITION—Adverse Possession.—Where defend- 
ant proved adverse possession in an action for partition, 
the court in its discretion held entitled to retain the 
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cause on its docket and allow plaintiff to establish her 
title by an action at law. — Eagle v. Franklin, Ark., 75 S. 
W. Rep. 1098. 

143. PARTY WALLS—Right to Increase Height. — Either 
owner of a party wall may, in the absence of an agree- 
ment to the contrary, increase the height of the wall.— 
Frowenfeld v. Casey, Cal., 73 Pac. Rep. 152. 


144. PARTY WaLLs—Warranty Deed.—Grantee in war- 
ranty deed without reservation from common owner of 
tracts held not bound by previous party- wall agreement. 
—Kinnear v. Moses, Wash., 78 Pac. Rep. 380. 


145. PRINCIPAL AND AGENT — Fraud. — Seller of goods’ 
who had appointed buyer its agent to settle for defects 
in the goods, held not liable for the cost of the settle- 
ment, ifthe buyer acted fraudulently. — Williamson v. 
North Pac. Lumber Co., Oreg., 78 Pac. Rep. 7. 

146. PRINCIPAL AND AGENT—Purchase of Stock.—That 
a purchaser of corporate stock from an agent acting 
within the scope of his authority was ignorant of the 
agency does not, in the absence of fraud, affect the 
sale’s validity. — Jones v. Western Mfg. Oo., Wash., 73 
Pac. Rep. 859. 

147. PRINCIPAL AND AGENT — Subrogation. — Money 


deposited by a principal in a bank to save his sureties’ 


harmless for liability on their bond may be reached by 
the obligee in the bond through the equity of subro 
gation, where the conditions of the bond have been 
broken.—Nourse v. Weitz, Iowa, 95 N. W. Rep. 251. 


148. PRINCIPAL AND AGENT — Trespass. — Where the 
owner of land accepts in satisfaction of a trespass 
money paid to athird person, it is immaterial whether 
at the time of the payment such person was his agent.— 
Wagoner v. Silva, Cal., 73 Pac. Rep. 433. 


149. PUBLIC LanDs — Acquisition by State. — Jurisdic- 
tion of the state of Galifornia over Mexican pueblo 
lands of Monterey held to extend to a sale of the entire 
lands in an entirety.—City of Monterey v. Jacks, Cal., 78 
Pac. Rep. 486. 

160. RAILROADS — Negligence. —In an action against a 
railroad company for killing horses, evidence of the ab- 
sence of cattle guards held admissible under a com- 
plaint charging negligence in the operation of the train. 
—Rafferty v. Portland, V. & Y. Ry. Co., Wash., 73 Pac. 
Rep. 382. 

161. RAILROADS — Passenger Service. — What consti- 
tutes a reasonable adjustment of its passenger trains by 
the Northern Pacific Railway Company for the best in- 
terests of the people in the state is a question for the 
determination of the board of railroad and warehouse 
commission, and, if it is necessary, it may be required to 
run all of its trains in Minnesota. — State v. Northern 
Pac. Ry. Co., Minn., 95 N. W. Rep. 297. 


152. RECEIVERS — Sale of Property. — A receiver’s sale 
of property must be made within the time fixed by the 
order of the court. — Morrison v. Lincoln Sav. Bank & 
Safe Deposit Co., Neb., 96 N. W. Rep. 230. 

158. REMOVAL OF CausEs — Action Based on Statute.— 
An action by a state to enforce collection of a tax im- 
posed by a state statute is not removable, either on the 
groundof diversity of citizenship or as one avising un- 
der the constitution or laws of the United States.—Com- 
monwealth of Kentucky v. Chicago, I. & L. Ry. Co., U. 8. 
C. C., E. D. Ky., 123 Fed. Rep. 457. 

154. REPLEVIN—Demand for Possession. — A demand 
of possession before replevin is unnecessary, where de- 
fendant contests the case om the merits. — Heagney v. 
J.1I. Case Threshing Mach. Co., Neb., 96 N. W. Rep. 175. 

155. SALES—Conditions.—Where one buys all that part 
of a crop which reaches a certain standard, and accepts 
a part of the crop, he may refuse the remainder, if it 
falls below such standard.—Norfolk Beet Sugar Co. v. 
Berger, Neb., 95 N. W. Rep. 836. 

156. SALES—Hop Crop.—A contract for the sale of a hop 
crop, requiring labor of the seller to prepare the hops 
for delivery, held not to pass title to the buyer.—Back- 
haus v. Buells, Oreg., 73 Pac. Bep. 342. 





157. SaLEs—Warranty.—Where a contract of warranty 
with a machine sold provided for a waiver of all claim 
for damages on account of the nonperformance of any 
of the machinery sold, on breach of the warranty, the 
only relief allowed the purchaser was to return the ar- 
ticle sold and reclaim consideration.—Heagney v. J. I. 
Case Threshing Machine Co., Neb., 96 N. W. Rep. 175. 


158. SHIPPING—State Statute.—A state statute, which 
creates a liability or authorizes a recovery for the con- 
sequences of atortious act, operates as efficiently upon 
a vessel of the state when upon the high seas as when 
physically within the state.—International Nav. Co. v. 
Lindstrom, U. 8. ©. C. of App., Second Circuit, 123 Fed. 
Rep. 475. 

159. SPECIFIC PERFORMANCE — Agreement to Devise 
Property.—A contract whereby a wife agrees with the 
husband, in consideration of being made his residuary 
devisee, that all her property at her death shall go to 
the husband’s son, held unenforceable by the son.— 
Wait v. Wilson, 83 N. Y. Supp. 834. 


160. STIPULATIONS—Entry of Judgment.—A stipulation 
authorizing the court to enter a judgment on a directed 
verdict during the term held not to authorize an entry 
of such judgment after the term over the objection of 
one of the parties.—G. Obsr & Sons Oo, v. Thomason 
Grocery Co., Ala., 35 So. Rep. 127. 

161. STREET RAILROADS—Injury te Pedestrians.—In an 
action for iajuries to a pedestrain. walking on a street 
across railroad tracks which were being repaired, a 
charge that the question whethera danger existed in 
the street mast be determined solely from the evidence 
held proper.—Sosnofski v. Lake Shore &M. 8S. Ry. Co. 
Mich., 95 N. W. Rep. 1077. 

162. STREET RAILROADS—Negligence.—Where plaintiff 
testifies that he was using due diligence to get off a street 
car track, and a witness for him states he went right on 
the track, the question of his negligence is for the jury.— 
Westphal v. St. Joseph & B. H. St. Ry. Co., Mich., 96 N. 
W. Rep. 19. 

163. TAXATION—Bequest.—A bequest by a testator to 
his widow and daughter for life, then to the daughter’s 
issue, to his next of kin, held subject to the transfer tax 
forthwith.—Jn re Huber’s Estate, 83 N. Y. Supp. 769. 


164. TAXATION—Embezzlement by Sheriff.—Taxes col- 
lected by a sheriff’s deputies and mingled with the funds 
of the sheriff’s office held properly included in the 
amount alleged to have been received by the sheriff, ina 
prosecution against him for embezzlement thereof.— 
State v. Neilon, Oreg., 73 Pac. Rep. 821. ; 


165. TAXATION—Equalization.—A party cannot be heard 
to complain that an order raised the assessed value of 
his property for taxation too high, when the valuation 
so made is less than one-seventh of the actual value of 
the property.—Lexington Mill & Elevator Co. v. Dawson 
County, Neb., 96 N. W. Rep. 62. 


166. TAXATION—Judicial Sale.—An owner whose land 
is sold for taxes, cannot, on paying the taxes, recover the 
property on the ground that he is an innocent pur- 
Chaser, though the tax deed has not been recorded.— 
Rothchild Bros. v. Rollinger, Wash., 73 Pac. Rep. 867. 


167. TAXATION—Lands in Spanish Grant.—Lands em- 
braced in a perfect Spanish-Mexican land grant are sub- 
ject to taxation, though the grant has been submitted for 
confirmation by the court of private land claims and 
patent has not been issued.—Territory of New Mexico v. 
Delinquent Tax List of Bernalille County for the Year 
1901, N. Mex., 73 Pac. Rep. 621. 


168. TAXATION—Tax Sale.— Where the record shows an 
attempted tax sale and a payment in good faith by the 
purchaser of taxes, the purchaser is entitled to foreclose 
his lien for so much of the tax and interest as is actually 
due.—Medland v. Schlenter, Neb., 95 N. W. Rep. 342. 

169. TRADE MARKS AND TRADE NAMES—False Rep- 
resentations.— Where a trade mark contains false repre- 
sentations with respect to the article on which it is used, 
it will not be protected by a court of equity, although the 
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article may be as good as that which itis falsely repre- 
sented to be.—Uri v. Hirsch, U. 8.C.0., W. D. Mo., 123 
Fed. Rep. 568. 

170. TREsPAss—Joint Tenants.—One who has commit- 
ted a trespass on lauds held by co-tenants cannot avoid 
lability to one of them by merely showing payment to 
the ether.—Wagoner v. Silva, Cal., 73 Pac. Rep. 433. 

171, TRIAL—Arg tof C 1.—It is not error to 
permit counsel to read as a part of his argument a version 
of the evidence prepared by himself.—Stull v. Stull, Neb., 
96 N. W. Rep. 196. 

173. TRIAL—Best Evidence.—An objection thata ques- 
tion does not call for the best evidence comes too late 
when raised by a motion to strike the answer.—La Rue 
v. 8t. Anthony & Dakota Elevator Co.,8. Dak., 95 N. W. 
Rep. 292. 

173. TRIAL—Verdiet.— Where a party believes that the 
answers to the interrogateries entitle him to a verdict 
greater than that given by the general verdict, the proper 
remedy is a motion for judgment non obstante veredicto.— 
Wood v. Wack, Ind., 67 N. E. Rep. 562. 

174. Trusts—Misappropriotion ef Trust Fund.—Where 
a bankrupt purchased real estate with trust funds, and 
conveyed the same to J, a settlement of an action to re- 
cover the property by the bankrupt’s trustee held not to 
affect plaintiff's right to have the property impressed 
with a trust in her favor.—Welch v. Polley, 83 N. Y. 
Supp. 819. 

176. Usuny—Foreign Building Association.—A foreign 
building assocation is subject to the penalties of the stat- 
ute against usury.—People’s Bidg., Loan & Sav. Assn. v. 
Parish, Neb., 96 N. W. Rep. 248. 

176. VENDOR AND PURCHASER—Land Contracts.— Where 
a substantial part of the consideration of a contract for 
the sale of land had been paid, the covenants thereof 
were not conditions precedent.—Fullenwider v. Rowan, 
Ala., 34 80. Rep. 975. 

177. VENDOR aND PURCHASER—Purchase Money Note. 
—-A note executed in consideration ofa devise is vir- 
tually a purchase money note, the lien of which will be 
enforced against the property.—Ballard v. Camplin, 1nd.» 
67 N. E. Rep. 608. 

178. WATERS AND WATER COURSES — Destruction of 





Head Gates.—A purchaser of water rights of an irriga- | 


tion company, whose head gates and ditches were de- 
stroyed by it, held entitled to damages and injunction.— 
Hargrave v. Hall, Ariz., 73 Pac. Rep. 400. 

179. WATERS aARD WATER CouRsmes—lIrrigation.—Pur- 
chasers of water rights in an irregation canal held put 
on inquiry by the terms of their deeds as to whether all 
the rights had previously been sold.—Blakely v. Ft. Lyon 
Canal Co., Celo., 73 Pac. Rep. 249. 

180. WATERS AND WaTER CounsEs—lIrrigation Diteh.— 
A proper appropriator of water from a stream by means 
of an irrigating ditch may maintain a suit to protect his 
right against all junior appropriators who, by withdraw- 
ing the water from the stream above him, prevent its 
reaching the head of his diteh.—Morris v. Bean, U. 8. 0. 
C., D. Mont., 123 Fed. Rep. 618. 

181, WATERS AND WaTER CoURSES—Irrigation.—Plaint- 
iff may not by a subsequent appropriation divert waters 
of a creek flowing into a stream the waters of which de- 
fendants have appropriated for irrigation, though loss 
by seepage and evaporation would thus be saved.— 
Tonkin v. Winzell, Nev., 78 Pac. Rep. 593. 

182. WATERS aND Water CounsEs—Prior Appropri- 
ation.—Under the doctrine of prior appropriation of 
water for beneficial uses, held not essential that the ap- 
propriator shall apply the water on land legally riparian 
oaly.—Willey v. Decker, Wyo., 78 Pac. Rep. 210. 

183. WATERS AND Water Coursms—Riparian Rights.— 
4 lower riparian owner obtains no rights to receive the 
water of the stream, as against an upper owner, by user 
for the statutory period of redemption.—Dunn v. 
Thomas, Neb., 96 N. W. Rep. 148. 

184. WILLs—Accumulations.—Where an accumulation 
was void only in so far as it directed an aceumulation after 





testator’s children arrived at majority, such children, 
after arriving at age, held entitled to a present distrib. 
ution of such subsequent accumulation.—Thorn y, 
Thorn, 83 (N.Y. Supp. 849. ‘ 

185. WILLS—Evidence.—Declarations of a testator held 
competent evidence as to whether a will was made, but 
insufficient to prove its contents.—Williams v. Miles 
Neb., 96 N. W. Rep. 151. 

186. WILLS—Legacies.— Annuities bequeathed in a will, 
to be paid from a trust fund reserved from testator’s per- 
sonalty, held general legacies.—Turner v. Mather, 83 N. 
Y. Supp. 1018. 

187, WILL8S—Property Passing to Trustee.—Under a be- 
quest of testator’s personalty to truatees to pay an 
annuity to one for life, and after her death to pay what 
remains to others, held, the trustees take all the property 
though its income is more than the annunity.—/Jn re 
Pichoir’s Estate, Cal., 78 Pac. Rep. 604. 


198. WILLS—Repugnancy.—Where property was de- 
vised to a widow in fee by her husband, she was entiited 
to divise the remainder thereof according to her desire, 
without regard toa conditional limitation in her hus- 
band’s will, which was void for repugnascy.—Meyer vy 
Weiler, Iowa, 95 N. W. Rep. 254. 


189. WILLs—Taking Child’s !Part.—Where a widow 
elects to take a child’s part jin her husband’s estate, ber 
statutory rights are superior to those of the legatees.— 
Benediet v. Wilmarth, Fla., 35 So. Rep. 8. 


190. WiTNEwssEs—Competency of Physician.—A physi- 
cian may be called totestify that he has attended a cer- 
tain person as his patient and as to the number of visits. 
—Price v. Standard Life & Accident Ins. Co., Miun., 95 N. 
W. Rep. 1118. 


191. WITNESSES — Credibility.— Unless a witness bas 
testified faisely as to some material issue, or matters in 
regard to which the witness cannot be presumed liabie 
to mistake, the maxim /falsus in uno, falsusin omnibus, does 
not apply.—Holdrege v. Watson, Neb., 96 N. W. Rep. 67, 


192. WITNEssEs—Cross Examination.—In a prosecu 
tion for robbery, a question asked defondant as to 
whether he had not stated to an aceomplice that there 
was no use for both of them to be convicted held im- 
proper crose-examination.—People v. Morton, Cal.,73 
Pac. Rep. 609. 

193. WITNESSEs—Financial Standing.—Evidence thas 
an indorser of a pledged note was reputed to be of po 
financial ability held admissible to corroborate the 
pledgee’s testimony as to declarations of pledgor.— 
Coleman v. Lewis, Mass., 67 N. E. Rep. 603. 


194. WITNESsES—Impeachment.—In order to impeach 
afwitness for contradictory statements, the time and 
place thereof, as well as the person to whom made, 
should be stated, so that the witness cannot be taken by 
surprise.—Brown v. State, Fla., 85 So. Rep. 82. 


195. WITNEssEs — Mental Capacity of ‘Testator.—A 
prima facie showing of mental capacity is not overcome 
by the proof that the testator was old, feeble in health, 
and that his mind was not as sound as formerly.—Stull 
v. Stull, Neb., 96 N. W. Rep. 196. 


196. WITNESSES—Pedigree.—Knowledge of a member 
of a family living therein as to the age and pedigree of 
the other members, derived from statements made by & 
stranger, is incompetent.—Grand Lodge A. O. U. W.¥. 
Bartes, Neb., 96 N. W. Rep. 186. 


197. WORK AND LaBOR—Quantum Meruit.—Where de- 
fendant failed to pay for services in delivering ties under 
special contract as required, plaintiff held entitled to 
abandor the contract and sue on a quantum meruit tor 
services for ties delivered.—Cook & Woldson v. Gallatin 
KR. Co., Mont., 73 Pac. Rep. 181. 


198. WORK AND LaBOR—Quantum Meruit.—One pre- 
vented by the wrongful act of his employer from fulfill- 
ing a centract to be paid for in a share of the profite may 
bandon the contract and recover on a quantum meruit. 
—Jenson v. Lee, Kan., 78 Pac. Rep. 72. 
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